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Committee met at 08:59 


CHAIR (Senator Green): I declare open this public hearing of the Senate Legal and Constitutional Affairs 
Legislation Committee's inquiry into the Criminal Code Amendment (Prohibition of Nazi Symbols) Bill 2023. I 
acknowledge the traditional custodians of the land on which we meet, and I pay my respects to their elders past 
and present. I would also like to acknowledge and welcome other Aboriginal and Torres Strait Islander people 
who are participating in today's public hearing. The committee's proceedings today will follow the program as 
circulated. I remind witnesses that, in giving evidence to the committee, they are protected by parliamentary 
privilege. It is unlawful for anyone to threaten or disadvantage a witness on account of evidence given to a 
committee, and such action may be treated by the Senate as a contempt. It is also a contempt to give false or 
misleading evidence to the committee. The committee prefers evidence to be given in public but, under the 
Senate's resolutions, witnesses have the right to request to be heard in confidence, described as being in camera. If 
you are a witness today and you intend to request that you give evidence in camera, please bring this to the 
attention of the secretariat as soon as possible. If a witness objects to answering a question they should state the 
ground upon which the objection is taken, and the committee will determine whether it will insist on an answer 
having regard to the ground on which it is claimed. If the committee determines to insist on an answer, a witness 
may request that the answer be given in camera. Such a request may, of course, be made at any time. 


Welcome to our first panel of witnesses and thank you for taking the time to speak with the committee today. 
Information on parliamentary privilege and the protection of witnesses and evidence has been provided to you and 
is available from the secretariat. We are very honoured to have you speak to us today on this important piece of 
legislation. The committee has received your written submissions to the bill. In addition to those written 
submissions, do you wish to make any corrections or give a brief opening statement before we go to questions? 


Dr Rubenstein: Yes. Thank you very much for the opportunity to speak to our written submission on the 
Criminal Code Amendment (Prohibition of Nazi Symbols) Bill 2023. As I've said, I'm the executive director at 
AIJAC. I'm accompanied by our Director of Public Affairs, the Hon. Walt Secord, previously a member of the 
New South Wales parliament for 12 years and, during that time, a shadow minister for police; however, more 
importantly, he was instrumental in the passage of the bipartisan bill which banned the public display of Nazi 
symbols in New South Wales in December 2022. Senators would be well aware that expert groups which monitor 
extremist behaviour have reported worrying increases in recent years by such groups, emboldened and stepping 
out of the shadows. This is a national phenomenon, particularly in Victoria and elsewhere. New South Wales is 
not immune either. For example, in the period from June 2018 to April 2020, New South Wales Police reported 
31 separate incidents where the Nazi flag was flown in that state; this included from a water tower at Robertson 
Oval in Wagga to a backyard facing the Newtown Synagogue. So make no mistake: we never thought we'd really 
see Neo-Nazis give the Nazi salute outside the Victorian parliament, as we've recently seen, or groups giving the 
Nazi salute at a Sydney soccer match. 


Nazi salutes and Nazi symbols are universally recognised messages of hate and genocide; they're used to 
frighten, intimidate and hurt their targets; and they're a threat to the public order. So AIJAC wholeheartedly 
supports this legislation which we would like to see enacted on a national basis. As I've noted, we do have state 
legislation in Victoria from June 2022 and in New South Wales from December 2022, and Tasmania and 
Queensland have similar bills under consideration. So integrating these bills with support at the national level, I 
think, would be a very positive step forward. That being said, Australia would not really be breaking new ground, 
as a nation, in adopting this legislation. In fact, we're decades behind because national anti-Nazi symbol laws have 
been in place in a number of other overseas jurisdictions for years, including in countries like Austria, Germany, 
France, Sweden and quite a few others. As we've said in our submission, this bill would have a chilling and 
deterrent effect on racist elements, helping to marginalise them, and it will strengthen our multicultural fabric and 
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harmony. Unfortunately, the reality is that a segment of the population will always hold abhorrent racial beliefs, 
regardless of any educational or legislative policy, but we believe that this bill will help to marginalise and punish 
such people. It will send a clear message to the community that we as a nation will not tolerate those who seek to 
divide us: those who promote such toxic and abhorrent bigotry, racism and ideology characterised by 
industrialised genocide and mass murder. 


So, to conclude, we believe that we have here some very sensible, constructive legislation. It strikes a balance 
with freedom of expression. There are exemptions, appropriate ones, for academic, artistic and educational 
purposes. Furthermore, the bill was crafted to allow for important exemptions for religious groups, like the Hindu, 
Jainism and Buddhist faiths. We also support the tough penalties in the bill, both financial and jail sentence, and 
potentially both rather than one or the other. That's not to say that refinements may not be in order. For example, 
there are questions of coverage with body tattoos and markings in the form of Nazi symbols; what a public act 
means and whether it covers social media and the online dimension, as it does in the New South Wales 
legislation; and, indeed, perhaps looking at ways of assisting law enforcement in early intervention, for example, 
to take action to end such public displays. However, to conclude, AIJAC has long advocated banning Nazi 
symbols, including the salute, so we wholeheartedly commend this bill. Thank you very much. 


CHAIR: Does anyone else have a brief opening statement to make? 
Mr Wertheim: Yes, Madam Chair, if you don't mind. 
CHAIR: Of course. 


Mr Wertheim: Thank you, Madam Chair, and I thank the committee for the opportunity to speak to this 
important bill. The proliferation of Nazi symbols and gestures in the public sphere has been especially noticeable 
in Australia over the last six years. The reported incidents are listed in section 1 of our submission, but it is likely 
that there have been many other such incidents that have gone unreported. There has been overwhelming support 
in the Jewish community for the introduction of legislation to ban the public display of Nazi symbols and the 
performance of Nazi gestures. 


The Jewish community has a roof body in every state to which are affiliated synagogues, Jewish schools and 
women's sporting and cultural organisations. These state bodies, in turn, are constituents of my organisation, 
which is the peak national body. Overall, the structure includes some 200 Jewish organisations across Australia. 


Every Jewish roof body in every state has made submissions and representations to their respective state 
governments urging the introduction of legislation. In New South Wales and Victoria, which have already enacted 
legislation, the relevant Jewish community roof body was in each case closely consulted by the state government 
and had input into the drafting of the legislation; the same has occurred in Tasmania and Queensland, in 
connection with the bills that the governments of those states have tabled. As the peak national body, my 
organisation was asked by our state constituent organisations to assist in making recommendations about the 
‘upping' of each of those acts and bills. This has given us considerable insight into the relevant issues and how 
they can best be addressed. These issues include definitions of key terms, how to frame the mental element of the 
offence, the advertising and sale of Nazi memorabilia, exceptions and defences, and police powers and penalties. 


We compare the bill's treatment of these issues with the way these matters have been addressed by the states, 
and we have made recommendations concerning each issue, which I'm happy to discuss with the committee. We 
do not suggest that legislation alone is sufficient to deal with the problems of extremism of any kind; other 
measures are clearly needed, especially in the field of education. But legislation is an essential part of any 
package of measures: legislation sets society's standards and signals a commitment to enforce those standards, 
where necessary. 


CHAIR: Is there any opening statement from the Australian Jewish Democratic Society? 


Mr Zwier: Yes, we would like to make a statement. We speak to you from the lands of the Wurundjeri and 
Bunurong peoples; sovereignty has never been ceded and it always was and always will be Aboriginal land. We 
note that Moss Cass, who was a minister in the Whitlam government, was among the founders of the Australian 
Jewish Democratic Society in 1984. We've been a constituent member of the Jewish Community Council of 
Victoria since 1993 and are currently actively campaigning for 'the voice'. The views we present here are those, of 
course, of the AJDS; we don't represent the Jewish community as a whole. 


Our concern is that the legislation is essentially performative, symbolic and somewhat off the target in dealing 
with current hatreds and the potential for violence which extends far beyond Holocaust symbolism. The problem 
in Australia is contemporary with limited connection to the Holocaust, traumatic and unique as that continues to 
be for Jews and others. In fact, Australia is a multi-ethnic and increasingly non-Eurocentric society with 
communities with different and entirely relevant experiences of genocide and hatred. Our point 2 is that educating 
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young people against hatred and past histories can only make sense to them if it references what's going on in 
their world and particularly the online world. The Australian Muslim advocacy network has noted in its 
submission to you that 'some movements have claimed not to be Nazi but are still concerned with the violent 
denial of diversity'. Point 3, banning the swastika or salute does nothing to prevent the display of other hate 
symbols. Trying to legislate and enforce every variation is impossible. 


If you refer to the images that we've provided to you, you'll see the examples there. The engagement by some 
police and ADF members in extremism is of deep concern and has been noted by the Executive Council of 
Australian Jewry. Other hate symbols, as in the distributed image, may not be strictly Nazi but convey similar 
hatreds. Our point 4 goes to amplification. ASIO is right: Neo-Nazis use signals to get attention and recruit. Neo- 
Nazi groups are now, in fact, staging otherwise unknown provocative events and taking photos and then passing 
them on to Jewish organisations, such as the Anti-Defamation Commission, who then notify the media to express 
outrage. In fact, Jewish organisations and political leaders should act with the media to reduce public exposure of 
this sort of material. 


We now see an increasing wave of hate-related activity organised online through groups like MyPlace, with 
sovereign citizen protests at local government meetings in different states. As you know, in December 2022, the 
killers of the police in Queensland subscribed to the sovereign citizen ideology. The Neo-Nazi XYZ network is 
also infiltrating MyPlace. The proposed legislation, we feel, has little connection to the current reality. 


CHAIR: Dr Fallon, you shook your head earlier, but I think you were just letting everyone else go first. Do 
you have a brief opening statement? 


Dr Fallon: Thank you. On behalf of the Sydney Jewish Museum, I would like to thank you for having us at 
this inquiry today and to echo the sentiments of the witnesses who have spoken before me. We also support this 
bill wholeheartedly, but we have three recommendations in our submission that will perhaps expand the scope of 
this bill. Our first recommendation is to align the bill with the Strafgesetzbuch of Germany, section 86a, which 
sees expansion beyond the notion of symbols to include flags, insignia, uniform, slogans and forms of greeting. 
We feel that the term 'symbols' is perhaps a bit specific to visual imagery, and we would like to see some 
expansion to align it with a broader definition. Our second suggestion is to think about how Neo-Nazi new 
symbols can be incorporated into this bill. As somebody from New South Wales, I've served as an expert for the 
New South Wales Police on Neo-Nazi pamphlets that have been circulated amongst the eastern suburbs. What 
we're seeing is a reference to historical Nazi symbolism but that it's not congruent, and that twist is something that 
makes it increasingly difficult to prosecute. Our third recommendation is the notion of the inclusion of language. 
In particular, in relation to those Neo-Nazi pamphlets, language is often the context that makes it clear that they 
are Nazi pamphlets; for example, where do slogans like 'Blut und Boden' sit in this legislation? 


We also want to state why we are so supportive of this bill, and our support comes from two places. One is that 
I have the privilege of working with over 35 Holocaust survivors at the Sydney Jewish Museum. They come to 
the museum every week to share their testimony and recollections of the Holocaust. One of our survivors, Jack 
Meister, was awarded his OAM just 10 days ago. I think of him and the lessons that he's trying to impart to young 
people every week at the museum. The fact that we're sitting here today means that we have a long way to go in 
ensuring that those lessons are long lasting. 


The second reason sits on the opposite end of that spectrum, which is that we educate over 30,000 young 
people at the Sydney Jewish Museum every year, trying to impart these lessons so that these sorts of symbols and 
insignia have no place in our society. Just last week, I was working with a group of young people. I always ask 
them, 'Why do you think you're at the Sydney Jewish Museum today?’ and a 16-year-old girl stood up and said, 'I 
think we're here to learn about the past, but we're also here to learn about the future that we're creating together.' 
This piece of legislation is about that future that we're creating together, so we have an important responsibility to 
get it right. 


CHAIR: Thank you very much for those opening statements. We do have senators who have questions for all 
of you today. I will hand the call to the deputy chair, Senator Paul Scarr, to start our questioning. 


Senator SCARR: Thank you to all of the witnesses for joining us today, and thank you for the wonderful 
work that you do in our community, especially in response to the scourge of anti-Semitism and Neo-Nazism. The 
first area that I want to explore with you is the fact that, when we talk about Nazi symbols, we're talking about 
symbols which were particularly designed by Adolf Hitler and others to be an expression of an anti-Semitic 
ideology which necessarily flowed into industrial genocide; consequently, the manifestation and display of those 
symbols represents something more than simple freedom of expression or political communication because of the 
very nature of those symbols and how they're embedded in the anti-Semitic ideology of the Nazi Party. When I 
was preparing for this committee, I read a number of books, Doctor, which we discussed before the hearing 
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commenced. They talk about—I'm interested in your comments in relation to this—how Hitler himself was the 
architect, the designer, of the evil branding of the Nazi Party, and he saw these symbols as expressing the evil 
ideology of the Nazi Party. Could you provide a response to that comment and talk about the nature and genesis 
of these symbols and how they're embedded in that evil ideology? 


Dr Fallon: It's a wonderful question. A quote comes to mind, which I think speaks to what you're raising, 
from British novelist Dion Fortune. She said, 'Symbols are to the mind what tools are to the hand." I think that's 
what you're trying to express here: these symbols are not mere representations; they carry with them weight and 
they carry with them action. You're talking about this idea of the genesis of the symbols, and some of them do 
come from Adolf Hitler himself and others come from other architects in the regime, and it depends on whether 
you take a structuralist or a functionalist approach to how the genocide actually took place. If we take a 
structuralist approach, that has Hitler at the top of the hierarchy and everything flowing down. If we take more of 
a functionalist approach, it's a little bit more horizontal and there are other architects involved; Joseph Goebbels, I 
think you mentioned there, Senator. When we're looking at these symbols, yes, there are historians who suggest 
that perhaps Adolf Hitler appropriated what we call the hakenkreuz, more commonly known as the 'swastika'—I 
prefer the term 'hakenkreuz' because 'swastika' is a term used in other faiths—but, as I mentioned before, actual 
phrases like 'Blut und Boden' and the skull-and-crossbones have been attributed to other people, such as Richard 
Walther Darre. There are lots of different architects that we can look at here, not just Adolf Hitler, who were 
bringing in these anti-Semitic symbols. It's probably our responsibility to look at multiple architects here and not 
just Adolf Hitler. Depending on what books we're looking at, some of them will rely heavily on Adolf Hitler and 
others will bring other architects into that conversation. 


Senator SCARR: We don't have much time. I have another question for Dr Fallon; then I will open it up for 
further discussion on this point because I want to deal with the history of this. I was looking at Saul Friedlander's 
book The Years of Persecution, which deals with the persecution of the Jews in Germany between 1933 and 1939. 
That book, on page 142, talks about the Nuremberg Laws. When they were brought down, there were actually 
three laws. I think this is interesting because the first law was actually the Reich Flag Law, which, of course, 
included the red flag with a white circle and crooked cross. At the same time there was the second law, the 
Citizenship Law, dealing with civic rights being taken away from Jewish people. The third law was—this comes 
back to a term that you raised, Dr Fallon—the Law for the Protection of German Blood and German Honour. 
Again, is it correct to say that we're seeing the important intertwining of the symbol with the ideology; is that 
what we can take from that? 


Dr Fallon: Yes, I would definitely agree. To give an example, in our collection at the Sydney Jewish 
Museum, we have a pocketbook, from 1935, of the Nuremberg Laws, which was designed for people to carry 
around with them—having that ideology in their pocket. Of course, on the front is a hakenkreuz and inside are the 
official flags as well; so they're all entwined in a pocketbook that we have in our collection. As you say, it's not 
just the symbols in terms of their standing alone; it's the ideology and, to be perfectly honest, the racial and 
discriminatory baggage that they carry with them. 


Senator SCARR: Correct. Anti-Semitism was key— 
Dr Fallon: Correct. 


Senator SCARR: to the core of Nazi ideology. This is what then flows on to—as Dr Rubenstein referred to— 

the industrial-scale genocide that was perpetrated as a matter of fact against the Jewish people and all of the other 
victims of that hateful ideology. That leads me to what I think is a very good expression of why this legislation is 
so important. Mr Wertheim, I compliment you and your organisation in relation to all of the work that you're 
doing, in terms of the scourge of anti-Semitism. On page 8 of your submission, you state: 
Given this history, the public display of Nazi symbols and gestures goes well beyond the realm of ideas and freedom of 
expression. Such displays are and are usually intended to be acts of menace and intimidation. They convey hatred for 
individuals and groups and for the values of personal freedom, justice and democracy of our entire society. Placing Nazi 
signs, carrying a Nazi flag or performing Nazi salutes on or in the vicinity of a synagogue, mosque or temple or a Holocaust 
museum is not an expression of an idea but a naked threat and a promotion of hatred and violence. 

Mr Wertheim, I want to give you an opportunity to perhaps respond to the discussion that I've had with Dr 
Fallon, and give your view as to why the display of these Nazi symbols is something far worse and different from 
an expression of a political opinion. 

Mr Wertheim: The prime example was the situation that occurred last year, where a group of Neo-Nazis 
performed the Hitler salute outside a Holocaust museum in Adelaide. That's a very dramatic example of how a 
Nazi gesture in public and the display of Nazi symbols can be used to intimidate and threaten. It's quite clear that 
this wasn't just the promotion of an ideology, no matter how repellent; it was also directed against a community, 
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and a vulnerable one at that, because the Jewish community in Adelaide is small in number and not well 
resourced. In response to your earlier discussion about Nazi symbols, the swastika, for example, is an ancient 
symbol—we discuss that in our submission, too—which was actually misappropriated by the Nazis and used for a 
completely different and perverted purpose, and imbued with its racial ideology. This is the point that I'd like to 
emphasise: anti-Semitism, as you say, was at the core of Nazi ideology, but that was a broader racial ideology that 
involved the hierarchy of superior and inferior races, and it formed the rationale not just for the genocide but also 
for World War II and the whole program of Nazi conquest of territory of other nations; it was the underlying 
rationale for both. Even though the war and the genocide are sometimes portrayed as having occurred separately 
or in parallel, they were actually linked by that entire ideology of the supposed superiority of certain races over 
others. 


Senator SCARR: The Nazis demonstrated that in their language, with the use of the term ‘untermensch', 
meaning people who were subhuman or somehow inferior to others. Mr Secord? 


Mr Secord: Perhaps I can make an observation here. In a contemporary context, those who engage in anti- 
Semitism and Neo-Nazi activity also engage in public racism, sexism and homophobia. This legislation won't stop 
Nazism and hatred, but it will punish and marginalise their views. I will make a couple of quick observations 
about the legislation. The bill before us, the Australian bill, the national bill, is conservative compared to those of 
other international jurisdictions. For example, in Germany, they extend the bill beyond their borders. If German 
citizens go to a soccer match and give a Nazi salute, they can be charged under German law. What we are 
supporting here is a very conservative approach to this, and it strikes a balance between freedom of expression 
and the exemptions that are there for educational purposes and religious purposes. Again, this is a very 
conservative bill. We're not breaking new ground here and, as Dr Rubenstein said earlier, we are decades behind 
other jurisdictions. 


Senator SCARR: Dr Rubenstein, can I give you an opportunity perhaps to comment in relation to the 
discussion that we've had thus far? 


Dr Rubenstein: One thing I would say is that we are talking about an ideology: an ideology that connects 
thoughts and beliefs with action. Hate speech, hate symbols and hateful gestures invariably lead to hateful, evil 
outcomes, and that's what we're talking about here. This is not an innocent expression of a point of view; we're 
talking about symbols and gestures that are designed to lead to very hateful, evil and abhorrent outcomes. I think 
that's what underlines our discussion today and underlines the thrust of this bill, and makes it so central and so 
important that we proceed with it. 


Senator SCARR: Dr Stillman, I would like to give you an opportunity to comment on the discussion we have 
had thus far; the questions I have put, and the answers. 


Dr Stillman: We have no issue with how evil and disgusting Nazi symbols are and so forth; their display by 
Neo-Nazis and so on in public is awful. Our point is that a full range of new symbols and other symbols is being 
invented for which it is impossible to legislate. The Anti-Defamation League in the United States has over 55 
pages of symbols, words and slogans; key language that is used. You cannot just outlaw them. As well, we take 
the view that other hate groups that are involved are being fed this stuff, and they don't necessarily understand 
what is going on. 

Mr Zwier: The historical basis of it. 


Dr Stillman: Yes, that is right. The history is not always relevant; the current reappropriation of these 
symbols is the real issue. As we have mentioned, the MyPlace group have been leading all sorts of 
demonstrations; local governments are now being infiltrated by Neo-Nazis through the XYZ Movement. So it is 
not the explicit use of symbols, but the very clever use of language—not even coded language—infiltration, that 
is the real issue because they are trying to recruit. 


Senator SCARR: Dr Stillman, I want to ask a follow-up question on that. I have closely listened to the 
arguments, and I have read the submission from the Australian Jewish Democratic Society; thank you. I genuinely 
understand the arguments. I am interested in your response to my counter—playing devil's advocate to what you 
have said—that just because you cannot effectively ban every Neo-Nazi symbol should not necessarily mean that 
you don't ban some of the core foundational symbols. Why not ban some of the core foundational symbols that 
were at the heart of the ideology which led to the Aktions—the devastating industrial genocide? 

Dr Stillman: If you look at the activity of Thomas Sewell and others through the Australian Neo-Nazi 
network—I don't remember the exact name—they are out to provoke. They don't care if they get arrested. They 
don't care if they get a fine. They don't care if they go to jail. They see it as a stunt to amplify their cause. The less 
media these guys get, the better. That is a much more important strategy. Much as we think that banning them is 
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good, the law is a blunt instrument that avoids many of the sneaky ways in which these organisations are 
operating. They will just share them online through their channels. 


Senator SCARR: I understand your perspective. 
Dr Stillman: It is amplified over and over on a daily basis. 
CHAIR: Senator Faruqi. 


Senator FARUQI: Good morning, everyone. Thank you for your submissions to this inquiry and for coming 
here to provide evidence. It is important because anti-Semitism and racism are abhorrent and have to be 
eliminated. We have to take every step to do that. Some of you mention the worrying trend of the rise of far-right 
politics and Neo-Nazism in Australia, but it is a global phenomenon; hence our discussion today is even more 
important. I want to start with the Australian Jewish Democratic Society. In your submission to this inquiry you 
have stated: 

We also need to be aware that the current targets of Neo-Nazi hatred in Australia are Muslims, people of colour and 
LGBTQI+ people as well as Jews. Contemporary multi-cultural Australia is threatened by Neo-Nazi hate groups and their 
connections in their grievance groups. 

You have mentioned that we need to do more than banning Nazi symbols. What other strategies are there to 
address the root causes of Neo-Naziism and far-right extremism, which are on the rise? 


Dr Stillman: I forwarded you a link, which I hope you got yesterday, to a report—I have forgotten the 
organisation's name, I am sorry—on educating journalists on stopping amplification. That is incredibly important. 
If we see a Nazi swastika somewhere and provide a quote to the Herald Sun or the Sun Herald in Sydney or to 
Fox News or to Sky, they are going to amplify that—and the Neo-Nazis love it. As we said, we have evidence 
that the Neo-Nazis are feeding information to some organisations which then they feed it on to the Herald Sun 
with an outraged post; that is no good. The second important strategy is schools, education. Because Australia is 
increasingly diverse, the Holocaust means nothing to many kids. But other terrible things—what has happened in 
Africa and Asia, and so on—mean a lot to them. The ECAJ—the Executive Council of Australian Jewry—has 
said the same thing: Holocaust education needs to be framed within the contest of genocide, hatred, racism, and 
violence around the world. Based on my experience 30 years ago, when I was involved with a project through the 
Red Cross, I know that the police and educators have the same view that anti-racism education has to cover all 
groups; you cannot just focus on one group. Traumatic as the Holocaust has been to my family, to Harold, and to 
everyone else who has been speaking here, any curriculum for schools needs to be carefully framed to be relevant 
to the experiences of other groups, and particularly around what is online. How do you choose? Like this whole 
issue, kids are being fed garbage online. We all know that. How can they recognise that they are being 
manipulated? That is very important. The schools/education angle is incredibly important, but it needs a full range 
of representation in it. 


Senator FARUQI: This bill imposes a fine of $27,500 and 12 months' prison time for the public display of 
Nazi symbols. A few submissions, I have noted, have pointed out the limitations of a carceral or a criminal 
response to this issue because, they say, of unintended consequences like pushing extremists further into 
radicalisation. I want to get your view on that, and what should be done to ensure that a criminal response does 
not push people further into radicalisation. I am happy to hear from anyone. We will start with you, Mr Stillman. 


Dr Stillman: As I said, Thomas Sewell and other Neo-Nazis don't care if they are in jail. They are essentially 
criminals. We saw this with the Toben case in South Australia— 


Mr Zwier: In Adelaide. 


Dr Stillman: where they were engaged in years and years of Holocaust denial and so on. These are people 
who, for whatever issue in their lives, are going to continue. Someone will pay their fines for them. We are not 
going to be able to stop them by just throwing them in jail; it is dreadful. That is why the media need to be 
involved: to be educated in how to talk about the Holocaust, how to talk about Nazis. Unfortunately, the 
Melbourne Age had a feature, not on one Nazi but on one extremist, a few months ago, that outraged us because it 
amplified the hatred issue. That is not what you need. That is a critical issue. Also, this individual is part of 
international networks such as Rebel News, which you might have heard of. These groups amplify the issue— 
COVID, Soros, banks—you name it. The real Nazis are just crawling in there underneath and manipulating. That 
is the problem. It is an international issue. The bill can't cover that. ASIO is aware of these networks, as well. 


Senator FARUQI: Could we hear from others? 


Mr Wertheim: I was the instructing solicitor for the plaintiff in the Toben case. Even though similar sorts of 
arguments were raised against the introduction of anti-vilification laws in the states in Australia from 1989 
onwards, experience has not borne out those concerns. In the case of Frederick Toben, a suit was brought against 
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him by my organisation under section 18C of the Racial Discrimination Act. The organisation that Frederick 
Toben represented, the Adelaide Institute, which was mainly an online enterprise, saw the number of hits on it 
plummet from several thousand a month to something minuscule; it barely registered. There is no question that, as 
difficult as it was to prosecute that case, it did have the desired outcome as far as that particular individual and 
organisation were concerned. I can give you another case, just to show you how the public feels about this. In 
Western Australia, the Criminal Code has a particular section in it, chapter 11, which deals with, essentially, the 
criminalisation of harassment, intimidation, verbal abuse and so on, on racial grounds. In 2010 a Neo-Nazi 
attended an anti-Israel demonstration in Perth. There was a Jewish student there holding a placard as a kind of 
counterprotest. The Neo-Nazi videoed himself harassing and intimidating and threatening this Jewish student and 
then uploaded the video onto social media. That video was then used by the Western Australian police to 
prosecute the Neo-Nazi under chapter 11 of the Criminal Code. 


The matter came before a 12-person jury. In Western Australia, the jury not only decides the question of guilt 
and innocence but also the penalty. In that particular case, the Neo-Nazi tried to use the law to grandstand and 
promote his own views. He ended up representing himself, which was probably not the wisest decision he had 
made. The 12-person jury convicted him and imposed the maximum sentence, which was three years' 
imprisonment. That is as good an indication of what the common view might be about these things as I think you 
can get. It showed me that the fears that had been expressed about the law being misused for grandstanding and 
amplification and so on—whilst a concern with the media; I accept that—have not been borne out by experience. 


Dr Rubenstein: I agree that giving undue oxygen to extremists, Nazis and Neo-Nazis is undesirable and 
partly unavoidable, but there are ways of minimising that. I disagree that severe penalties—jail and financial— 
have no impact; I don't think that is the case at all. I think it can have a severe impact, including on recruitment. I 
do agree that this legislation is one of several strategies to deal with the evils of racism, extremism, and anti- 
Semitism. Political leadership is at the core. In our multicultural democratic society it is up to political leadership 
across the board to condemn such extremist behaviour. Educational approaches at various levels are also central. 
The bottom line is that there are red lines in our society. We do have the law, actually, to adjudicate, which we 
have faith in. This legislative tool would be a very useful addition in the fight against extremism, racism and 
bigotry. 

CHAIR: Thank you. Mr Secord, do you want to add to that? 


Mr Secord: I will be very brief and mindful of time. I just want to make two important points. This 
legislation, I think, has widespread community support. I want to refer to a study by Monash University in May 
2021, where only 12 per cent of 3,000 people surveyed opposed banning Nazi symbols. In New South Wales we 
had a long discussion, when I was shadow minister for police, about whether the bill would be effective and work. 
One of the recommendations that I'd like to put to this committee is that you follow the New South Wales 
example. After two years of operation, there's going to be a review in New South Wales of the effectiveness of the 
bill and whether it needs adjustment. I would like to put that to the committee as a recommendation. 


CHAIR: Thank you very much. Much of my question has been covered off, particularly by the opening 
statement, so thank you for that. From a process point of view, this bill was introduced very quickly. There was an 
anti-trans rally in Melbourne attended by Neo-Nazis, and within a day the bill was introduced into the parliament. 
Was there any level of consultation around this particular bill? I know the government is currently drafting a 
similar piece of legislation, and I want to understand what your experience of consultation on that bill might be. 


Mr Wertheim: I can put my hand up for that one, Madam Chair. I had a series of consultations about this 
with Julian Leeser, who was at that time the shadow Attorney-General, probably over a period of 12 months. I 
think it had been something that the coalition had been thinking about for some time. That's not to say that the 
timing of it wasn't related to the incident you describe. It may well have been. All I can say is that when the time 
came for them to act, they weren't just acting in a vacuum. They had conversations with others as well, not just 
with me. It was something that they had been thinking about for some time. Whilst the drafting shows signs of 
hastiness in some respects, I don't think it was just a top-of-the-head exercise. I think it sprang from a position that 
they'd been gestating for some time. 


Dr Stillman: I'd like to make a comment on the trans issue. We certainly hadn't been involved in any 
consultation. I was contacted by one expert in this area who knows about what happened in Melbourne and the 
current noise coming out of MyPlace about trans individuals. She has a concern that there may be some violence 
forthcoming. Again, this legislation, of itself, won't stop acts of violence and intimidation by these groups. 


CHAIR: That's very concerning to hear. Thank you. We might get some information from you about that a bit 
later, offline. My other question—Dr Fallon, maybe this is an appropriate one to ask you, to begin with—is about 
the definition of Nazi symbols. There is no definition in the bill. We touched on this earlier. I wonder whether 
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that's a concern for you or any other members of the panel, about the criminal offence. Criminal offences are 
really effective when they can be enforced, and a lack of definition might lead to this particular criminal offence 
not having the intended deterrent effects. We've touched on it in different ways, but the particular definition of 
symbols, I think, is important to touch on. 


Dr Fallon: One of our key recommendations and concerns was around the term 'symbols' and the 
understanding of what that meant. In our submission we made particular reference to the explanatory 
memorandum and the list in that particular memorandum, in that, even though that is not part of the Criminal 
Code itself, it potentially is too narrow. Our recommendation was to broaden the definition to align more with 
what was in the German example. Our concern is around whether 'gesture' is understood as a symbol—in 
particular, the Hitler salutes which all of us have mentioned in relation to the rally in Melbourne of late. 


We would like to see the definition of symbols be very clear in relation to insignia, flags, uniforms, gestures 
and slogans as well, so that is effective not just in terms of foundational Nazi symbols—as I believe the deputy 
chair mentioned—but as something that encompasses those other forms of what we would probably call 
ideological elements that aren't just a visual symbol. 


CHAIR: I've got a specific question for you, Mr Wertheim, from the Executive Council of Australian Jewry. 
In your submission you've noted the Queensland Criminal Code. We've got the issue around the definition of the 
symbol itself but also the fault element and how the fault element is defined. The Queensland bill states: 

A person who publicly distributes, publishes or publicly displays a prohibited symbol in a way that might reasonably be 
expected to cause a member of the public to feel menaced, harassed or offended, commits an offence, unless the person has a 
reasonable excuse. 

I thought I would get some comment from you about the best model for the fault element here. What actually 
defines an offence? When someone commits the offence, what do you think is the best way to police that? 


Mr Wertheim: The Queensland legislation has lots of problems, as far as I am concerned. One of the good 
parts of it, which we highlighted in our submission, was the way that it defines the mental element. We believe it 
puts the focus where it needs to be—namely, on the impact on communities that are intended to be targeted by the 
public use of Nazi symbols and by the display of Nazi gestures. The Queensland legislation does that in a way 
that the other bills don't really address. On that particular score, we think that is a good model. There are lots of 
parts of the Queensland bill that we don't think ought to be followed. Our recommendations set out where we 
think the best practice areas lie in respect of each of the questions that you have raised. 

For example, regarding the last one that you raised, about Nazi symbols and Nazi gestures, this bill deals with 
them as a package, whereas the Tasmanian bill deals with them as separate issues. We think that is the correct 
approach. It is a better approach. Generally, the Tasmanian bill offers, we think, the best solutions. It also leaves 
the question of what is a Nazi symbol open-ended because, as has been pointed out, these things evolve all the 
time; new symbols are generated and so on. 


It's certainly not beyond the scope of any court in Australia to determine in any particular case whether a 
symbol has been displayed as a Nazi symbol or whether a gesture has been performed as a Nazi gesture. We think 
that's the approach in the Tasmanian bill, and that it's the best one for the federal legislation as well. 


CHAIR: Thank you very much. Did anyone else want to comment on the fault element? 


Dr Stillman: Not so much the fault element, but, again, it's who the legislation is targeting. We refer again to 
the photograph of a policeman doing an 'okay' symbol. 


CHAIR: That has been tabled. We have a copy in front of us as well. 


Dr Stillman: For the others: we have a photograph of a policeman displaying an 'okay' symbol. It's been very 
difficult to get anything done about that cop's actions. Even if such a law is passed, you will still have police 
officers who will find all sorts of ways of doing things like that. I would just like to make that point. It's going to 
be very hard to bring about a prosecution in all circumstances. 


CHAIR: Thank you very much. I appreciate that. We are running well behind time. I know the deputy chair 
had one other question he wanted to put to you, very quickly. 


Senator SCARR: Could I just have five minutes, Chair, please. 
CHAIR: I would like to get to the next witnesses, though. 
Senator SCARR: These are crucial witnesses. 

CHAIR: Yes. 
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Senator SCARR: I want to talk about the ancient use of the swastika, the legitimate, bona fide religious use 
by Buddhists, Jainists and Hindus. The Hindu Council of Australia have made a submission with respect to the 
legislation. Could I ask you all to take on notice their submission, given the time. In particular, I'm interested in 
some of the proposed amendments they put forward. I must say, I am very attracted to the sentiment that there 
should be something on the face of the legislation that recognises the foundational use of the swastika in those 
religions, and the fact that it was perverted by the Nazis, and the terminology we use in this piece of legislation in 
order to give appropriate respect, in deference to those religions. 


There is obviously a very deep sentiment in those communities that one of their symbols has been 
misappropriated, has been perverted. When they use it in the religious context it could be mischaracterised by 
others, sometimes through ignorance, as much as anything else. I ask each of you to take on notice the Hindu 
Council's submission and to provide your thoughts with respect to the points they raise in their proposed 
amendments to the legislation. Could you each do that? Everyone is nodding, for the Hansard. Thank you very 
much. 


Thank you, Mr Secord, for your comment with respect to the review. I think that's a very useful suggestion. If 
there's anything else, Mr Secord, after going through the submissions, that you could inform us of, from your 
experience with the New South Wales legislation, please do. It would be great if you could take on notice to 
provide any general comments from your obvious expertise in this space. 

Mr Secord: Thank you. I will. 

Senator SCARR: Thank you. 

CHAIR: I thank all of our witnesses for appearing today. We really appreciate your expertise. We understand 
that this is a very complex matter, with lots of nuance. I've learnt a lot. Thank you very much. 
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JABRI MARKWELL, Ms Rita, Adviser, Australian Muslim Advocacy Network [by video link] 
MADHOK, Ms Neha, Director, Democracy in Colour [by video link] 
MITRA, Dr Jake, Committee Member, Buddhist Council of Western Australia Inc. [by video link] 


[09:59] 

CHAIR: I now welcome representatives from the Buddhist Council of Western Australia Inc., the Australian 
Muslim Advocacy Network and Democracy in Colour, all via videoconference. Thank you for taking the time to 
speak with the committee today. Information on parliamentary privilege and the protection of witnesses and 
evidence has been provided to you and is available from the secretariat. Thank you for joining us today. We have 
received your written submissions; thank you. Do any of you wish to make a correction to those submissions or 
give an opening statement before we go to questions? Ms Jabri Markwell? 


Ms Jabri Markwell: The Australian Muslim Advocacy Network believes there are two main things to 
consider from a law-making perspective here. One is the psychological safety of affected communities, and the 
other is the effectiveness of this law in dealing with the problem. From the psychological safety perspective, we 
wholeheartedly support the banning of Nazi symbols, which cause deep pain and anguish in communities that are 
targeted by those symbols; in particular, the Jewish community and other communities affected by the Holocaust. 
In terms of effectiveness, we have concerns about the drafting of the provision and its limitations in dealing with 
the broader legal gaps which are contributing to the problem of racist nationalism in Australia. If I were to divide 
up that point, I could say two things. Firstly, this change does not address the underlying injustice of the terrorism 
laws as they currently sit, which are fuelling a sense of grievance in the Australian Muslim community and 
fuelling racist nationalist movements. Secondly, our civil laws, the Broadcasting Services Act, and the Australian 
Online Safety Act, are not equipped to deal with the dehumanisation of groups online, which is an area of major 
recruitment for a range of violent extremist ideologies, including ISIS, racist nationalists, and Nazis. I will leave it 
there. 


CHAIR: Thank you. Turning to Democracy in Colour: Ms Madhok, do you have an opening statement? 


Ms Madhok: Yes. Democracy in Colour is a national and economic justice organisation in Australia led by 
and for people of colour. We have a supporter base of over 16,000 people who are active in member groups 
across the different states. Members of Democracy in Colour have been actively organising people of colour to 
advocate for a fairer and more equitable society in the face of the racist practices and attitudes of institutions and 
individuals across the country for the last few years. In particular, our supporter base is made up of people of 
colour who have recently migrated to Australia, or people of colour who have lived here for generations and have 
seen the impacts of racism across generations on their families and across society. We surveyed our supporters by 
asking them if a ban on symbols associated with Nazis would make them feel safer. We found that over 78 per 
cent of our respondents had encountered Nazi propaganda and said that they would prefer not to have the symbols 
visible legally in order for them to feel safer. We found that 65 per cent had encountered them in public, and 20 
per cent had seen these symbols used in a threatening manner—large percentages when you consider what a 
minority Nazis tend to be. There was consistent sentiment amongst respondents regarding the potential impact of 
the ban, and the need for this measure to not be an isolated one to combat hate in our communities. So whilst this 
proposed ban is a modest measure, as is stated in the writing associated with the bill, we do not believe that it is 
the only measure. It is a blunt instrument. More needs to be done in this area to ensure that people are protected 
from far-right hate groups. 


CHAIR: Thank you. Dr Mitra, did you have an opening statement? 


Dr Mitra: We have made a submission in support of the exemption clause. We would not want to see a 
blanket ban on the swastika. The Buddhist community supports freedom of speech and thought, and for freedom 
of speech and thought you need to have law and order. So we would understand if a law like this were to be 
passed, because it has been passed in many other countries. We are glad to see that an exemption is made for the 
Buddhist, Hindu, and Jain communities for the use of the ancient symbol of a swastika. 


CHAIR: Thank you for your opening statements. We have questions for you. I will hand the call to the deputy 
chair to kick us off. 

Senator SCARR: Thank you. Welcome to all the witnesses. Ms Jabri Markwell, thank you for your ongoing 
advocacy on a range of committees that I have had the pleasure of serving on and hearing your testimony. Good 
to see you again, and nice to meet our other witnesses. I would like to direct some questions to you, Dr Mitra. 
You have my wholehearted support in making sure that the rights of our Hindu, Buddhist and Jainist communities 
are respected in terms of their use of the ancient symbol. Could you share with us the sentiments in the 
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community when they see that ancient symbol—which is an important symbol for people of Buddhist faith—used 
in the evil way in which the Nazis pervert the symbol? What is the sensibility of the community in terms of these 
issues when they see that symbol conflated with Nazi ideology? Could you give us some insight into the 
sensitivities of the community in that regard, which we need to be deeply respectful of? 


Dr Mitra: It is more of a practical concern. The Buddhist community can be broken up into three groups; one 
of these three groups tends to use the word ‘swastika’. You can find it on the chest of a representation of the 
Buddha, or it can be on the feet. If a blanket ban were to be made, it would be a huge problem. We have big 
temples in Australia with giant Buddha representations with the swastika on the chest. So it would be of great 
practical concern. But the swastika is not a sensitive term with all three branches of Buddhism. 


Senator SCARR: A submission we received from the Executive Council of Australian Jewry proposed an 
amendment to the provision which is referred to in your submission—a key provision from your perspective— 
which currently reads: 

To avoid doubt, the display of a swastika in connection with Buddhism, Hinduism or Jainism does not constitute the display 
of a Nazi symbol. 

The submission from the Executive Council of Australian Jewry is that the words 'bona fide’ should be added 
in front of 'display'. Their fear is if a Neo-Nazi were to say, 'I am only using the Nazi symbol because I belong to 
a particular religion’. I can see the mischief which they are trying to address through the insertion of those words. 
I am interested in your reaction to that proposed amendment; feel free to take it on notice and reflect on it. 


Dr Mitra: Could you help me by reading out the statement and adding the words? 

Senator SCARR: I can. If the section were amended as they have requested, the section would then read: 
To avoid doubt, the bona fide display of a swastika in connection with Buddhism, Hinduism or Jainism does not constitute the 
display of a Nazi symbol. 

Dr Mitra: That sounds like a good suggestion. I would like to discuss that with my committee. But that 
sounds good. That sounds positive, yes. 


Senator SCARR: We will not hold you to that. The Hansard record will note that you need to discuss it with 
the committee. But if you could come back to us in that regard, that would be helpful. Have you had an 
opportunity to read the submission from the Hindu Council of Australia? 


Dr Mitra: No. 


Senator SCARR: As some additional homework for you and your committee—I am in Western Australia; I 
would love to meet you all—could you also take it on notice to review the Hindu Council of Australia 
submission; it is two pages. They have additional comments on the proposed legislation. I am interested to give 
the Buddhist community an opportunity to read those additional comments and see whether you concur with their 
suggested amendments, or what your thoughts or response might be to those suggested amendments. 


Dr Mitra: I do apologise; we did not know that these submissions had already been made public. 


Senator SCARR: That's all right. I have asked all the witnesses who have appeared today in the first session 
to take it on notice to review the submission from the Hindu Council and to provide their views. Their concerns 
and your concerns, in many ways, are aligned, so I would be interested to get your views with respect to it. Ms 
Jabri Markwell, I was impressed with the appendix where you talk about dehumanising language. Could you 
provide additional comments with respect to this theme of dehumanising language by Neo-Nazis and other parties 
of the extreme far right? From your perspective, this is a common theme and leads to concerns across all sorts of 
groups in our society. 


Ms Jabri Markwell: This is not just something I have raised; it has been raised by far right researchers in 
Australia. Macquarie University did a study of far right groups in New South Wales which found that 
dehumanisation was a core component of far right groups across the board. Genocide prevention research has 
found it to be a precursor to most historical atrocities and genocides. It has also been used by ISIS in relation to 
Yazidi women and non-Muslims and Muslims who do not subscribe to ISIS. Our appendix defines 'dehumanising 
speech’ and 'dehumanising discourse’ based on genocide prevention and social psychology research that we have 
pulled together. It aims to provide a standard that the Australian government could incorporate into its online 
safety regime and its broadcasting services regime to help guide journalists and media about what not to amplify 
in the media. Dehumanising speech includes references to: 

(a) presents the class of persons identified on the basis of a protected characteristic to have the appearance, qualities, or 
behaviour of 


(i) an animal, insect, filth, form of disease or bacteria, inanimate; 
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(ii) mechanical objects, or 
(iii) a supernatural alien. 


Dehumanising discourse captures operations that target protected groups through storytelling techniques, 
through curating information over time. They curate information over time to portray a group as ‘polluting, 
despoiling or debilitating an in-group or society as a whole’, having 'a diminished capacity for human warmth and 
feeling or independent thought’, posing 'a powerful threat or menace to an in-group or society', and being 
‘responsible for and deserving of collective punishment. 


There's a list that goes on for about five or six more dot points there, which we have expanded following some 
of the online information operations we've seen in respect to the Voice to Parliament. These have portrayed First 
Nations peoples as being not loving towards or caring for their children; preying upon children, the aged and the 
vulnerable; being innately primitive and intellectually incapable of achievement on par with other humans; or 
needing to be characterised and denigrated according to skin colour or concepts of racial purity or blood quantum. 


These are all things which have a basis in social psychology of placing a group, based on a protected 
characteristic, outside what people perceive to be part of the human family. As soon as we no longer perceive a 
group to be part of the human family, we therefore perceive them as being less deserving of protection from 
violence and from harm. Also, we are more capable of feeling disgust towards them, which is an emotion which 
precipitates and enables violence. 


What we're saying is that dehumanisation is so clearly a tactic that is used by a variety of groups to socialise 
people towards violence, without explicitly inciting it. It is obviously harmful. It is obviously abhorrent. There is 
an excellent intervention point for the Australian government to create friction in these groups online, through the 
Online Safety Act and through looking at the Broadcasting Services Act, and the role of the media as well, in a 
way that also balances freedom of speech. 


Obviously, any sort of definition of extremism is very contested. It's very hard to land on what is extremist. 
People need to be able to express views which are politically unpopular. However, there is a line. Previous 
witnesses talked about a red line. We think that red line needs to sit around dehumanising speech and discourse, 
but not using criminal penalties. We have proposed civil penalties, using a notice of action model, because we do 
not agree with increasing the number of carceral approaches to this problem. I am sorry; it was a bit of a long 
answer. I hope it was helpful. 


Senator SCARR: It is always helpful, Ms Jabri Markwell. Thank you for that. I understand the perspective. 
To tease out this distinction in your mind between criminal penalties and civil penalties, do you see any place for 
criminal penalties in this context? We have heard examples of Neo-Nazis outside the Holocaust Museum in 
Adelaide, where there's a small community, ostentatiously giving a Nazi salute or displaying Nazi symbols, which 
on so many levels is so abhorrent. Is there a line, do you think, where civil penalties are not enough and it should 
cross over to criminal penalties? 


Ms Jabri Markwell: Yes. We have been quite involved in pushing forward the proposed amendments to the 
Queensland Criminal Code to introduce hate crime laws. Yes, we think that where there is an existing criminal 
offence—say, for example, disrupting someone's peaceful enjoyment of a public place, or assault, or wilful 
property damage—if there is a hate element and it's a partial or a whole hate motive, that should be treated as a 
hate crime. In that vein, we also support a national ban, if it is acting as a stop-gap measure, given that the 
coverage in the states and territories seems to be a bit sporadic at the moment. However, we would argue that 
there is a bit of difficulty in defining Nazi symbols. It's quite limiting, in the sense that many groups that violently 
deny Australia's diversity do not identify as Nazi, so it's not actually providing equal and full coverage to many 
affected communities. 


If you're going to expand that category, it's also very problematic in terms of what definition you are going to 
use. If, for example, you were to go down the proscribed list approach, as Queensland has done, you would need a 
very clear definition. I would suggest that you would want to link it to areas where the Commonwealth is already 
quite established, such as preventing the incitement of violence or preventing incitement to genocide, which are 
both covered in, I think, sections 80.2A and 80.2D of the Criminal Code—I'll have to check. Ideologies, for 
example, that promote incitement to genocide or incitement to violence, I think could be safer terrain for the 
Commonwealth. 

I'm concerned about the creation of a category that is beneath terrorism, that becomes the extremism category, 
where we might end up seeing a worsening of the current problem, which is white supremacists and white 
nationalists not being charged using terrorism laws, but instead being treated as extremists, whereas Muslim 
defendants continue to be treated as terrorists and subjected to far more harsh sentencing parameters that exist 
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under terrorism laws, such as non-consideration of the scope for rehabilitation, non-consideration of age and 
youth, and non-consideration of a lot of the mental health aspects that we see considered in normal criminal law. 


These are some of the points we've raised in our submission. This law needs to be considered in a principled 
and holistic way, as part of the approach to terrorism as well, to make sure that we're not exacerbating the current 
double standards in prosecution. 


Senator SCARR: Thank you. I want to bring you into the discussion, Ms Madhok. One of the things that 
struck me from your submission—and thank you very much for your submission and for the work that 
Democracy in Colour does—is the link between the display of Nazi symbols and the impact that has on people's 
feeling of safety. The display of these symbols can undermine people's feeling of safety. I think you drew this out 
extremely well in your submission, in the conclusion. It says: 

Some respondents identified that they had recently been targeted by groups that specifically chose to use Nazi symbols as part 
of their intimidation tactics. This resulted in genuine fear for the safety of an entire community, a fear that still persists. 

I'm wondering if you could, for the benefit of the committee, draw out that link between the display of the 
symbol and how that has such a negative impact on people's feeling of safety. In my mind, that puts this in a 
different category from what is in the regular domain as accepted expression of political ideas and freedom of 
speech. 


Ms Madhok: Absolutely. The vast majority of our respondents indicated that they were, firstly, familiar with 
what the symbols mean. It is quite important to recognise that the symbols associated with Nazism are globally 
recognised. Globally, the vast majority of people in the community can point to them and tell you broadly what 
they mean. Even if not in great detail, they can at least tell you that they are symbols of hate and symbols of 
marginalisation. That is not lost on people of colour, communities of colour, multicultural communities, whether 
they be direct descendants of Holocaust survivors themselves or whether they in other ways know that they would 
not be considered welcome by Nazis—whether they are members of the LGBTIQA community or people of 
colour, multicultural or Jewish et cetera. 


As you pointed out as well, there were a number of people who, in their impact statements to us, said things 
such as: 


It made me feel a bit scared and concerned that people could attack me or, worse, live in my area. 


In this instance, this person is referring to seeing Nazi symbols on things commonly seen when out in public, 
such as on a street sign or on a lamppost. I think many of us will recognise having seen those symbols out and 
about in the community. It can be so confronting because you may live in a wonderfully multicultural suburban 
part of your city. You may feel really welcome, more broadly, but the occasional experiences of racism that you 
may have at work or out on public transport et cetera are exacerbated when you then see these symbols that you 
know are very specifically about marginalising you and marginalising your community. 


Another quote that I want to draw out is: 


It's confronting to see these symbols used so openly and always with aggressive intentions. It really made me feel unsafe, that 
myself and others around me could be in danger of physical harm. 

It's that juxtaposition of walking out and about in my community, going about my day, and then the 
confrontation of seeing a symbol that is associated with so much hate. That is juxtaposed with the interactions that 
you're having with a shopkeeper or a neighbour or a friend who is perfectly lovely. I think it's that impact that it 
has on the community. 


We recognise that, of course, far right extremists will go away and create new symbols. They will create other 
ways of communicating, and therefore this is a somewhat blunt instrument. Having said that, it is so important to 
recognise that these symbols in particular send a very specific signal to the community, and that there needs to be 
some nuance in this space as well. 


Senator SCARR: It's almost like a visceral reaction to it, isn't it? 

Ms Madhok: Absolutely. 

CHAIR: Senator Scarr, I do need to hand the call over. Senator Faruqi, you have the call. 

Senator FARUQI: Thank you, Chair. Good morning, everyone. Thank you for being here to provide 
evidence to us. I might start with you, Ms Madhok, and Democracy in Colour. Your submission concludes that a 
more substantive approach is required to ensure that communities are safe. You were talking about the survey. I 
know that the respondents to the survey said that there was 'a need for a more proactive, holistic approach to 


combat racism and hate speech more broadly' and that 'if the underlying issues that result in radicalisation and 
extremist behaviour persist then the ban may do little' for communities. 
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Could you elaborate? In addition to banning Nazi symbols, what needs to be done? I know there has to be a 
holistic approach and so much needs to be done, but what are some really key things to fight racism and far right 
extremism? 


Ms Madhok: Certainly, this bill alone will not make a significant impact when it comes to the racism 
experienced by people of colour, multicultural people, other than in the context of that very visceral reaction that 
you see from extremists. It won't necessarily make an impact on the more day-to-day experiences of racism, the 
experiences that are more institutionally or legally enshrined in other ways. 


Certainly, as my colleagues on this panel have already indicated, there is plenty that can be done in the context 
of anti-terror legislation. Further to that, with the examining of the anti-racism strategy that this government is 
looking to put out, while there is fantastic consultation going on in that space at the moment, more could be done 
in that space. That could be a further discussion. Particularly in the context of seeing these far Right extremists 
coming out now, it may be interesting to see what else can be included in that strategy. 


Further to that, moving into other areas as well, certainly, there is immigration policy. The rhetoric around 
immigration policy is so important to consider. On one hand we cannot be saying that we are opposed to Nazi 
symbols and to these far Right extremists while simultaneously fuelling them with what could be quite racist 
rhetoric regarding migration or people seeking asylum. I think that there are two sides to this. It's so important 
that, holistically, our governments and members of parliament are sending a message of unity and hope, and that 
should come across not just when it comes to symbology but in fact in all areas of governance. 


Senator FARUQI: I now go to Ms Jabri Markwell, from the Australian Muslim Advocacy Network. A few 
submissions and witnesses have already pointed out that we must be aware that the current targets of Neo-Nazi 
hatred are Muslims, they are people of colour, they are LGBTQIA+ people and they are, of course, the Jewish 
community. We all know, better than most, that the worst mass shooting committed by an Australian was against 
Muslims, in a mosque in Christchurch. The shooter was motivated by Nazi, fascist and white supremacist 
ideology. White supremacist symbols were actually on his weapons as well. I am concerned that, by the time 
someone is displaying a Nazi symbol, they are well on the path to extremism. How do we treat the cause as well 
as the symptom? 


Ms Jabri Markwell: It's very true that, once someone is displaying a symbol, they are already persuaded and 
quite engaged, so we need to act much earlier and much more upstream. I would say, supporting what Neha just 
said about needing to consider the role of government speech in the ecosystem, when we're looking at the public 
information environment that fuels far Right groups and any kind of violent extremist group, they are taking into 
account what the government says and what the media says. Government, media and online discourse all feed 
together and work together as part of the ecosystem. Unfortunately, we haven't paid enough attention to the fact 
that, for the past 20 years, the Australian government has portrayed ISIS and al-Qaeda as religiously motivated 
entities, which has fuelled ISIS narratives, given authority to ISIS narratives, and lent authority to racist 
nationalist narratives that Muslims are radicalised by their religion. As we know, the anti-Islam movement was 
the major precursor to the organisation of white supremacist and Nazi cells in Australia, as has been found by the 
Centre for Analysis of the Radical Right and the Hedayah Institute report last year, which analysed all violent 
extremist activity that it knew of, and looked at the history of the past 10 years and saw that progression. 


Why would we continue to spread, through official speech at the highest level, at scale, through our media, that 
ISIS is religiously motivated? And why would we continue an official conflation of Islam and terrorism? It has 
been extremely counterproductive. It has alienated the Muslim community and made it very hard for the Muslim 
community to have good relationships with law enforcement and to access services. It has created so much 
grievance but it's also fuelled racist nationalist movements. 


That messaging can stop tomorrow by removing the term ‘religious cause' from the ‘terrorist act' definition of 
the Criminal Code, the same bill that we're looking at, the same law that we're looking at, today. One word can be 
removed from that legislation, and we can stand together as Australians against all forms of violent ideology and 
all forms of terrorism, recognising that ISIS and al-Qaeda are ideologically motivated. No religion supports 
terrorism. No religion supports sexual slavery. 

I would say that is one of the most upstream problems that we have not contended with which, in my view, 
indirectly led to the Christchurch massacre. This political shaping and this media shaping fuelled those white 
nationalist movements, which didn't identify as Nazi. Brenton Tarrant did not identify as a Nazi at that time in his 
manifesto. He used white supremacist symbols but not the Nazi, not the Hakenkreuz. 

We have to be really working upstream and, apart from looking at government language and political rhetoric, 
we also need to look at the Online Safety Act, our regulators, such as the eSafety Commissioner and the ACMA 
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commissioner, to understand how we can treat dehumanisation as a public harm and not leave it as a private harm 
for individuals to have to fight and constantly prove their humanity and worth in the face of racism. Instead, our 
regulators should have useful, clear tools that describe to them what is dehumanising speech and discourse, and 
take action appropriately. We think that those kinds of definitions could also be used, even within parliament and 
in the consideration of parliamentary codes, to guide political and parliamentary behaviour and discussion about 
issues, to make sure that line is not crossed into portraying groups as despoiling, debilitating or polluting society. 


Senator FARUQI: Both of you mentioned the role of politicians in terms of how black hate and white 
supremacy might be perpetrated. There was also the march and the despicable alliance of hate between the anti- 
trans movement, Neo-Nazis and far Right extremists which some One Nation politicians attended. Obviously, we 
know that sometimes there is overt hate mongering from politicians and at other times they might be dog 
whistling. At other times there might be complete ignorance of the extent of racism and hate in our society. In 
your view—and this is to you as well, Dr Mitra—how important is it that politicians are aware of this and that 
politicians, who are obviously leaders in our communities and our country, are stopped from spreading hate and 
prejudice? 

CHAIR: Senator Faruqi, I want to stop you for a moment, although I do share your sentiments and appreciate 
your long history of advocacy in this space. I want to bring your attention and your question to the relevancy of 
the bill that we are discussing today. I know there is a link there, and I know that you intend to make that link. 
Could you maybe rephrase the end of your question? We are here today to talk about this bill, and we do need to 
keep relevant to the provisions within it. 


Senator FARUQI: I think it is very relevant, Chair, because we have heard from so many people. 
CHAIR: That's why I'm inviting you to rephrase it. 


Senator FARUQI: I guess the core of what we're talking about is the spread of far Right extremism and hate, 
which leads to people overtly expressing that in the way of Nazi symbols. For me, to address that call, politicians 
need to lead the way, as well as communities. What role do you think politicians have to play in this, apart from 
legislation? 

Dr Mitra: Everyone plays a role here, not just politicians. We see this as a law-and-order issue which supports 
freedom of speech. To reduce extremism is a very difficult question, and very complicated. It boils down to being 
humans, first of all, being good examples—all of us, not just politicians. We should also look for reasons why 
people feel alienated, why they feel there is injustice to them as a community, and try to address those issues. The 
question could be posed as to why it happened in Germany back in the 1940s. The situation here is a little bit 
different. The growth of the Internet has allowed little spaces to occur, which is very dangerous. This law in itself 
doesn't do much at all to curb hate, but it's a law-and-order issue as far as I'm concerned. 


Senator FARUQI: Could I ask one more quick question, Chair, with respect to carceral responses? I know 
that Ms Jabri Markwell has already expressed her view. I would like to know, Dr Mitra and Ms Madhok, what 
your view is on carceral approaches to the bill that we are looking at. Do you think they could be policed? Will 
those be effective, or should there be civil penalties that should be looked at? 


Dr Mitra: 'Carceral': what did you mean by that? 


Senator FARUQI: The bill imposes a fine of $27,500, so that's one approach, but 12 months prison is the 
carceral approach that I'm talking about—imprisonment in this sense. Do you think that is an effective measure? 
A few submissions have raised that these approaches are obviously quite narrow and could have unintended 
consequences like pushing extremists further into radicalisation. 


Dr Mitra: What I will say is that we have to be very careful. Laws like this can actually make the problem 
worse rather than better. How you approach it is a difficult thing. I don't pretend to have the answers. It's a very 
complicated thing. I feel that it's beyond my purview to comment on that. 


Senator FARUQI: Ms Madhok, do you have a view on that? 


Ms Madhok: We would much prefer civil penalties rather than carceral penalties in this context. As you have 
mentioned, by putting people into the prison system, they are far more likely to be exposed to other radical 
elements, people with far more extremist views, and it may have those unintended consequences of actually 
pushing people further and further into radicalisation, rather than what we would like, which is pushing people 
back into community-mindedness. 


CHAIR: I want to thank all of the witnesses today. I had a series of questions but they have been extensively 
covered by the questions put to you by other senators. Thank you very much. Your submissions were very 
helpful. Thank you for attending today. The committee will suspend for a short break. 


LEGAL AND CONSTITUTIONAL AFFAIRS LEGISLATION COMMITTEE 


Tuesday, 2 May 2023 Senate Page 16 


Proceedings suspended from 10:44 to 10:54 


LEGAL AND CONSTITUTIONAL AFFAIRS LEGISLATION COMMITTEE 


Tuesday, 2 May 2023 Senate Page 17 


DENSON, Associate Professor Nida, Social Sciences, Anthropology and Sociology, Western Sydney 
University [by video link] 


DUNN, Professor Kevin, Pro Vice-Chancellor, Research, Western Sydney University [by video link] 
OBOLER, Dr Andre, Chief Executive Officer, Online Hate Prevention Institute [by video link] 


QUINN, Mr Matthew, Director of Preventing and Countering Violent Extremism, Online Hate Prevention 
Institute [by video link] 


CHAIR: The committee will now resume this public hearing. I welcome representatives from the Challenging 
Racism Project and the Online Hate Prevention Institute, joining us via videoconference today. Thank you for 
taking the time to meet with the committee. Information on parliamentary privilege and the protection of 
witnesses and evidence has been provided to you and is available from the secretariat. The committee has 
received your written submissions. Would anyone like to make a brief opening statement before we go to 
questions? 


Dr Oboler: I believe some slides have been circulated to the committee. 
CHAIR: Yes; we have those in front of us. Thank you very much. 


Dr Oboler: I want to start by explaining who the Online Hate Prevention Institute is and then highlighting 
some points relevant to this inquiry. I've been listening in to the previous testimony. We're a little bit of a different 
organisation to the other witnesses. We've been operating for 11 years now. We're a national charity, tackling all 
forms of online hate and extremism. We're particularly known in this space for removing both manifestos and 
videos taken from live-streamed terrorist attacks around the world. We're also a world leader at deconstructing 
hate, with over 350 briefings that we've published over the last 11 years. In 2013 we incorporated Exit Australia 
into our work. I'll hand over to Matt to explain a little bit about Exit. 


Mr Quinn: Exit Australia is in New Zealand now too. It was started to reduce the risk of individuals that were 
looking to use violence for an ideological or political cause. We since have worked with 250 clients. About 10 of 
them are individuals that have sought to move towards violence or have committed a terrorist attack. We've been 
doing that. We continue doing that. 


Dr Oboler: Matt, there are a couple of images that you asked to share. The committee members all have them 
in front of them. Do you want to explain what these are? 


Slides were then shown-- 


Mr Quinn: Yes. I will talk about the image where you can see the swastika, first up. That's Atomwaffen 
Division, which has now been proscribed as a terrorist group in Australia. The other flag, next to the swastika, is 
the Atomwaffen Division flag. Usually, these individuals wear the siege mask, which shows detailed teeth, and 
they use this to identify themselves online. There are different masks. They've got their own brand, so individuals 
can't just go and buy one off eBay and copy it. They've got their own one to identify that they are part of 
Atomwaffen or the Order of Nine Angles. The horrifying image of the person going through, shooting, which is a 
take of the Christchurch attack, is a way to glorify that incident. It's using the symbols and writing and things like 
that were on the weapon and on the Christchurch attacker at the time. The last image is of the Kali Yuga. That is 
linked to eco-terrorists, which have been rising since before COVID. That's like the end of the world, and it mixes 
in a little bit with the Hindu culture. These are all images that highlight how Nazis glorify and identify online. 
Banning the Nazi symbol, the swastika, isn't enough. 


Dr Oboler: I want to highlight that I have been involved in this work for the last 20 years and I'm currently 
serving, on behalf of the Australian government, on our delegation to the International Holocaust Remembrance 
Alliance. I think that is a very important resource for tackling these issues. We are a member of a group of 
countries that are working all year round on tackling anti-Semitism, tackling Neo-Nazism, ensuring that the 
memory of the Holocaust is protected and understood. I think we need to make more use of that. 


A graph on the next slide shows that Holocaust related content in 2015 made up about 12 per cent of the anti- 
Semitism we were seeing. We are collecting data now in a joint project with ECAJ. Our work has collected a 
sample where we have seen Holocaust related content more than triple. It is up to 37 per cent of the sample we 
have so far. This is all online content, but it highlights a significant change in the nature of anti-Semitism. This 
content is not only visible in Australia, but a significant part of it comes from Australians, highlighting why this 
legislation is so important. 


The next slide shows the Daily Stormer, one of the sources of Neo-Nazi content. We found it within weeks of 
it first being created in 2013. Last year we found it being bookmarked by the attacker who was killing people in 
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Buffalo, New York. We managed to get a screenshot of their desktop computer and you could see the bookmark 
of the Daily Stormer there. In January this year we managed to get the latest incarnation of the Daily Stormer, 
which was being posted out of India, shut down by Internet authorities in India. So this is ongoing work. 


Just yesterday, late last night, we documented the removal of an account—we believe it is Australian—from 
Facebook that was sharing Nazi symbols. In this case it was the skull-and-crossbones image which comes from 
the Combat 18 logo; it was an exact copy of it. We met with Meta yesterday morning, and within a few hours we 
managed to get this account shut down. The account was also promoting transphobia, anti-Semitism, Holocaust 
denial and misogyny. Our key message is that the Nazi symbols cause harm to the community at large, 
particularly the Jewish community and other targeted communities, like the LGBTIQ+ community. But it is not 
just them; it impacts the entire community. 


Beyond that, Nazi symbols and Neo-Nazi symbols, even those that are not readily recognised by the public, 
cause harm because they are used for recruitment and for building communities amongst the far right. Those 
symbols also connect people in Australia who are engaging in a path towards radicalisation with similar groups 
overseas. That is a key point as well. It is not just about causing fear; it is about building communities that can 
inspire people into violence. The symbols are changing rapidly. Some are dual use. 


The 'okay' symbol was mentioned in previous discussions. There are other symbols which have everyday uses 
and which Neo-Nazis can use to promote their ideology. We need legislation that can handle that, and stop the 
glorification of Naziism and Neo-Naziism, even when it is amongst themselves. So legislation may need to go 
further than what we are seeing at the moment. 


We are falling behind internationally in our response to this problem. That has been mentioned by others who 
have appeared. In the online world, not only do we have a problem in Australia, but Australia is becoming a 
world problem. Not only was the terrorist attack in Christchurch by an Australian, but Australian extremists are 
creating content that they are pushing out into the world, causing issues in other countries. I will leave it there, but 
there is more material for the committee. Thank you. 


CHAIR: We will cover off some of that in our questions. Professor Dunn, did you have an opening statement 
in addition to the submission you have provided to the committee? 


Prof. Dunn: Professor Denson will make a statement. 


Prof. Denson: We agree with what Andre and Matt have been saying. I would like to add our case: Nazi 
symbols are powerful symbols of hate and racism that cause significant harm to individuals and communities. 
These symbols are used to incite hatred, violence, discrimination. The most common form of racism in Australia 
is hate discourse. In the Challenging Racism project, we agree that it is important that the bill acknowledges the 
legitimate use of swastikas as a sacred symbol in Hinduism, Buddhism and Jainism that is unrelated to the 
promotion of Nazi ideology. The bill also allows exemption for the legitimate use of Nazi symbols in the context 
of scientific, educational, artistic, journalistic, or public-interest purposes. We recommend that these permitted 
uses might overtly reference anti-racist research as an exemption, as well as other legitimate anti-racist uses. 


CHAIR: I want to address some questions firstly to the Online Hate Prevention Institute. In your submission 
and in the comments you have made today you have articulated the nexus between the use of Nazi and Neo-Nazi 
symbols and online radicalisation. What are your concerns about that nexus, and the radicalisation that leads to 
the incitement of terrorism? 


Dr Oboler: The use of Nazi symbols can start off, even for young children, as being something edgy. In our 
report on the terrorist attack in Halle in 2019, we documented how a forum on the 4chan message board started 
off using Nazi symbols and being pro-Nazi as a sort of edgy joke and over a number of years it was infiltrated by 
people from the Neo-Nazi forum Stormfront. Those people actively converted that community into a 
radicalisation space, whose members then went on to carry out a number of terrorist attacks. Tarrant was involved 
in that community, as well as many others. It was a deliberate ploy. So we see how the symbols get used to pull 
people in and signal people who may be vulnerable to being radicalised by more hardcore extremists. Stopping 
the symbols is important, but we need to recognise that, as soon as you explicitly ban one symbol, they just move 
on to the next symbol. In the slides that have been circulated there is the example of the inverted Nazi salute. This 
was something that was created. It is relatively recent. It was all over the news. There is a link to a BBC article on 
it. It was invented because the Nazi salute has been banned. Someone created this alternative variant saying, 
Well, this isn't banned' and suddenly it was being used by public figures. It was being used by sports stars, et 
cetera as a way of promoting Neo-Nazi ideology. So we need to be careful, as others have mentioned. We need to 
have a way of allowing the courts to determine what is or is not a Nazi or Neo-Nazi symbol or allowing police to 
make some sort of determination. The minute we lock it down to a fixed list, the Nazis will move faster than we 
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can. I think that is a real threat, particularly with the online content and their ability to grab symbols from the 
communities which they are part of all over the world with other symbols, other slogans, other languages. Matt, 
did you have anything to add? 


Mr Quinn: Yes. Talking about symbols, it is true that they use edgy images and memes. They even use video 
games. After the Christchurch attack, two games came out within five days. They were using GTA, which is like 
an Xbox console game. Also, talking about symbols, on Mother's Day on Facebook they had a little flower 
symbol that you could send around to mothers. Nazis saw that they could fit the Nazi sun wheel into that flower, 
that emoji. So they were sending the flowers to each other, to identify each other as Nazis. Another thing is used. 
When there was a lot of work going on in social media where we were ripping down all the different images and 
memes and things like that, Satanic Nazis started to use the Monster can, the energy drink, to identify themselves. 
They saw that the claw mark on the Monster can was '666' upside down. That is how they are identifying each 
other in their profile pictures. So I am totally with Andre about the glorification. They will move faster, like 
Andre says. 


CHAIR: The bill does not clearly set out what applies in the online environment. In the submission from 
Online Hate Prevention there is a recommendation around a civil penalty in cases of the online use of symbols. 
Why do you think online symbols should be treated differently from public display, or at least defined in a 
specific way, in any legislation that deals with this? 


Dr Oboler: We would support having a civil penalty for both online and offline activities as an entry level 
penalty. If someone persists, then we believe that incarceration is an ultimate penalty that should be useful. But 
when it comes to online symbols and hate and the burden of getting a prosecution for a criminal conviction, there 
is too much of this content and it is too high a burden for it to practically be applied. So either it ends up being 
applied selectively because people have been targeted, which is a problem, or it needs to be something that could 
be applied with very little barrier. That also means having a very small penalty. It is a bit sad that right now you 
could get a higher penalty for putting your feet up on the seats of a train than you could for posting Nazi swastikas 
and other symbols promoting Neo-Nazism and other forms of hate and extremism. That is not an ideal situation. 


Mr Quinn: A lot of the time you can view the radicalisation process online. You can see where individuals 
start getting involved in some ideology and then they move along. The memes and images they show, show that 
progress. That helped in the arrest of the people in Nowra who were going to blow up the substation. I totally 
agree with Andre that there needs to be more in the legislation. 


Dr Oboler: It is a matter of having a low barrier, low cost, and low effort if the evidence is clear that 
something has been done. Also, unless there is actually legislation, how do we find out if the person is even in 
Australia? There needs to be some trigger to go to the companies, something a regulator can do. Again, I met with 
Meta yesterday morning. It does not need to be criminal. If there is a civil penalty in some form and some 
regulator is then empowered to enforce it, they can go and say, 'Can we have the account details? Can we find out 
who this pseudo anonymous user is?’ 


Prof. Denson: | agree. I picked up as well that online settings were not mentioned. A lot of research shows a 
link between online communication and offline conflict. Even before COVID the Australian Human Rights 
Commission showed that there are close to one in 10 racism complaints online. Various community organisations 
have reported significant levels of online racism, including anti-Semitism, Islamophobia, and incidences against 
Asian-Australians since COVID-19. Something should be done about going after the online perpetrators. 


CHAIR: Thank you for the slides you provided. This bill was introduced quickly after a rally in Melbourne. 
The rally was attended by Neo-Nazis, but the purpose of the rally was around the anti-trans, anti-LGBTI 
movement. As a member of that community, it has been concerning to see the rise in hatred towards those groups. 
The comments I was getting online and the online material that was sent to me that week as a public LGBTI 
member included Nazi symbols. It was prolific and deeply upsetting. Could you comment on why Neo-Nazis 
were even there in the first place? I know you cannot put yourselves in their shoes. What seems to be the link? 
What is the historical connection between these symbols and targeting LGBTI people? 


Prof. Dunn: I'd like to make a couple of observations there. Recent research at Western Sydney University 
and elsewhere in Australia has been finding a direct intersectional link between far-right ideology and 
transphobia. In fact, the research suggests—and this is from social psychology—that they can be indicators or 
predictors of each other, in terms of behavioural traits and the like. So this is a very important piece of research 
that is being undertaken at the moment. There is some state government funding for some of the projects that are 
examining these links, and some of that research is starting to become public now. But there is most definitely a 
link. We're so satisfied with the link that we can see one as a predictor of the other. 
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CHAIR: Wow! 


Dr Oboler: I might go even further, if I may. Let's not forget that the LGBTIQ+ community was also targeted 
by the Nazis. Everyone knows about the yellow stars, but there were also pink triangles, and that ideology is part 
of today's Neo-Nazis as well. I don't know whether people recall that we captured the first indications of the 
formation of what became Antipodean Resistance, which is now absorbed into the National Socialist Network, 
the group that was on the steps of the Victorian parliament. We captured their first posts on Neo-Nazi forums 
before they formed and then when they formed and invited people to join them. Their first activities were 
postering campaigns around Melbourne: around the zoo, around the University of Melbourne and I think one or 
two of the other universities. Some of those posters were anti-Semitic, some of those posters were anti-Asian and 
some of the most horrific posters were anti-LGBTIQ, and particularly anti-trans. We've still got archives of those 
posters. I did not include them in the materials because they are that horrific that they need warnings. 


As for the group that was on the steps, we have a non-public report that we've shared with some stakeholders. 
Posie Parker, who arranged that speaking tour, has connections to the far right. They've appeared at multiple 
similar events that she has run as part of a speaking tour in the UK and the US, and she's been a big supporter of 
Tommy Robinson from the English Defence League. This was not a surprise; it was fully predictable. Also, there 
are very strong links between Neo-Nazis, Holocaust deniers and that particular speaker and speaking tour. So, as 
Kevin says, it's connected and intertwined. There are causal links; it's not just coincidence. 


Mr Quinn: Five clients of Exit are individuals from that Nazi group down in Melbourne. Most of it is that 
they just try to get attention. The more attention that they can cause by pushing hate towards the LGBTI groups 
and stuff like that, the more it helps them to recruit; it causes that little bit of edginess. Also, there are some 
individuals that are actually LGBTI who are part of that group, but they hide it. They're in traditional families and 
they don't feel that they can 'come out', as the general term is. They're worried about being isolated. There was 
one individual who, about a year before the Christchurch attack happened, I had actually reported. He wasn't part 
of the LGBTI community but identified as being so, and he was planning a similar attack to the Christchurch 
attack. I'm sorry about that. 


CHAIR: That's very distressing. Thank you. I think that's important evidence for us to hear. 


Senator SCARR: Thank you for the submissions you have made and for the ongoing work that you are 
conducting in this area. I will first ask some questions of Dr Oboler. You make a number of recommendations in 
your submission, and I want to tease out those recommendations and the thinking behind them. The first is that 
you propose an alternative for section 81.1.1(a), which currently simply reads that 'A person commits an offence 
if: (a) the person publicly displays a Nazi symbol’. You're proposing that should be amended to read that 'a person 
commits an offence if the person publicly displays a symbol in a manner that glorifies or promotes a Nazi or Neo- 
Nazi group, movement or ideology’. I'm looking at that. I'm a lawyer by background, so please excuse me for 
going down legal rabbit holes; I just can't help it. That seems to me to complicate the definition somewhat 
because, instead of just having a plain, vanilla definition where all that you have to prove is the public display— 
and I want to get to ‘public display’ shortly—of a Nazi symbol, it needs to be displayed in a manner that 'glorifies 
or promotes' a Nazi or Neo-Nazi group, movement or ideology. From my first reading—and this is why I'm 
putting the question to you—at first blush, it seems to complicate the section because you need to have that 
element of glorification, as opposed to it simply being a display. How would you address that concern? 


Dr Oboler: I'll have to check the submission, but I believe it doesn't say 'Nazi symbol’; it says 'the use of a 
symbol to glorify Nazism’. 


Senator SCARR: It does; you're correct. 


Dr Oboler: That pedantic distinction was to cover, for example, what Matt mentioned: the use of the Monster 
can as a symbol for identifying, promoting and glorifying Neo-Nazi ideology, even though the can itself is not a 
Nazi symbol. The can is a commercial thing that is available in supermarkets. So this wording was an attempt to 
cover the use of any symbol. The speaker from the Sydney Jewish Museum spoke about the need to extend the 
definition of 'symbol'. We would support that as well, and have done so in some media articles. But it was the use, 
effectively, of any symbology, action, gesture et cetera in order to promote the ideology. The problem is not the 
symbols in and of themselves; it's what they represent and how they're used. I have read through the Hindu 
Council of Australia's submission and I agree with half of it and disagree with half of it. The symbol of the 
swastika used in Hindu culture, Jainism, Buddhism et cetera is not a problem at all; it's just a symbol. It's when it's 
used in a particular way that it becomes dangerous and a threat. It would be the same for a smiley face, if it were 
to be used in that context. 
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Senator SCARR: Do you think that complicates the enforcement of the law? I'm open-minded on this 
question because I think you've raised a good point, but is there a danger that it complicates the law in the sense 
that you need to prove that intent of glorification or promotion? 


Dr Oboler: I think the law could be worded in such a way that it isn't an element of mens rea. It's a factual 
question: is it being used in such a way? The glorification isn't something that's necessarily in a person's head. 
Even if they didn't intend it but were using a Nazi symbol—let's say a Nazi swastika—in a place where it was 
having that effect, it should be covered. It's a factual question of: are you inciting others; are you building a 
cohesion around a group of people promoting an ideology of hate? That's really where we're targeted. 


Senator SCARR: You mentioned in your comments that you agreed with half of the Hindu Council's 
submission but not the other half, which begs the question: which half? Perhaps I can ask you to take this on 
notice, if you wouldn't mind. They proposed some amendments to the legislation. I think everyone is alert to the 
sentiments of those religious communities—our Hindu community, Buddhist community and Jainist 
community—and we want to make sure that this legislation does everything it can to respect those sentiments. I'm 
happy for you to provide some preliminary comment in that regard now, but perhaps you could also take on 
notice to provide a more detailed response to their submission. I'm happy to hear your preliminary comments 
now. 


Dr Oboler: Yes. Very simply, I agree with the first part: I believe in having that explanatory text. I disagree 
and think they've gone too far when they object to the term ‘Nazi swastika’. I agree that 'swastika' by itself is 
problematic and I understand their reasoning for that. However, 'Nazi swastika' as a phrase is used, including by 
people from those communities and scholars who have written about this topic. It's also the language that is used 
in all the educational material and all the research material. It is the accepted English translation of the Nazi 
material that was in German. I think that if we try to distance ourselves too far, we end up undermining ourselves, 
because people looking at the law won't understand what it means. As for any students who are being educated 
about it, any resources that they look at are going to talk about Nazi swastikas. So that's my concern. This 
legislation, as it is worded, is actually less of an issue because, unlike the Victorian legislation, the legislation 
itself doesn't refer to it; it's only in the explanatory material. But I do have an issue with saying that 'Nazi 
swastika’ is wrong, because you can give hundreds of thousands of examples of scholarly work, expert work and 
government work all using that phrase, including from within their own communities. 


Senator SCARR: I'm pleased that you've given us some testimony in relation to that, because that was an area 
I was struggling with. On the one hand, you want to give deep respect to those religious communities and their 
sensibilities. I was struggling with whether you could replace the word 'swastika' with the word 'Hakenkreuz'— 
the Nazi adjective—so that it said 'Nazi Hakenkreuz' instead of 'Nazi swastika’, but I query whether or not that 
actually conveys the meaning to the general population. So there's that issue to be concerned with, isn't there? We 
can't stop the fact that symbol was appropriated evilly by the Nazis and that, in our day-to-day life and 
experience, 'Nazi swastika’ is a term that is commonly used. We can't avoid that is a reality. Is that the point that 
you're making? 

Dr Oboler: That's the point I'm making. But I do agree with them about explicitly explaining this and saying 
that it was and still is a symbol of hope and good luck within those communities—and that continues to this day 
and is an appropriate use of the symbol—but the Nazis perverted it. The Nazis' perverted use is what we are 
discussing. It needs to be recognised as that as well, but we must use the same language that can be found in 
international usage in legislation, in books, in materials and in museums. 


Senator SCARR: The bill, in many respects, reflects that because—putting aside your proposed amendments, 
Doctor—the prohibition is that a person commits an offence if the person publicly displays a Nazi symbol. Then 
it says in subsection (4): 

To avoid doubt, the display of a swastika in connection with Buddhism, Hinduism or Jainism does not constitute the display 
of a Nazi symbol. 

That is to avoid doubt. It's not a question of it being a reasonable excuse; it's basically stating that it doesn't even 
fall within the purview of the section because, in that context, it is not a Nazi symbol. Is that correct? 

Dr Oboler: That's correct, and the fact that it uses the language 'swastika' by itself like that differentiates it. A 
swastika is one thing; a Nazi swastika is a different thing entirely. 

Senator SCARR: I have one more question. In terms of public display, even adopting your amended 
terminology, it is one thing for Neo-Nazis to demonstrate using symbols and gestures in front of, say, a Holocaust 
museum—we have been given examples of that—or before a Jewish museum. Should we also be concerned if a 
group gets together outside an individual's home and engages in a private rally? On one interpretation that is 
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public, in the sense that members of the public have been invited; they are a self-selecting group. But they are still 
gathering; there is a gathering. How do we address the latter situation, where it is a group of individuals coming 
together and demonstrating, and using the symbols and the gestures—which seems to me to be problematic? 
Where do we draw the line here in terms of what we are trying to cover in the law? 


Dr Oboler: 'In public' would include that. To give a practical example, that is what they did in the Grampians 
ranges, in the national park, on two separate occasions; 'in public’ legally would cover that. Our comments on this 
were really reflecting on the Swiss situation. In Switzerland, the courts interpreted the law in such a way that you 
had to be inciting hatred, fear, et cetera in other people. So they found that a commemoration of a Nazi 
anniversary, with people making Nazi salutes amongst themselves, was not illegal. There is a big effort amongst 
the Swiss community, with support from both sides of politics in Switzerland, to change the law and to say no, the 
intention is that should be prohibited. So we do not want to end up in the same situation where we prohibit 
inciting hatred and fear amongst others but allow them to be used for recruitment, further radicalisation, and 
incitement; potentially, someone could go to a rally and then go out and commit a violent crime. We want to 
prevent that, as well. 


CHAIR: Senator Faruqi. 


Senator FARUQI: Good morning, everyone. Thank you for being here to provide us with this great evidence. 
Perhaps I could go to the Challenging Racism project first and ask: your submission notes that the bill exempts 
legitimate use of Nazi symbols in the context of scientific education and for artistic, journalistic, or public interest 
purposes, but you have said that these permitted uses should overtly reference anti-racist research as well as other 
legitimate anti-racist uses. Could you elaborate on that? 


Prof. Dunn: Sure. While it talks about scientific uses, which would cover research, sometimes research is 
seen as science, if you think about the humanities and social sciences, so there is that issue. Also, a lot of anti- 
racism is done that isn't research. So we would think it would be wise to—as other anti-discrimination bills do— 
provide exemptions along those lines. Race discrimination bills, et cetera do at times allow for those exemptions. 
We thought that would be a judicious, slight amendment. I would like to add to Andre's point that those sorts of 
public displays are rallying moments. We know this is a risk to public order and bears the risk of violence and 
extremism. Just on public health grounds, we would not be of a view that there should be some subcategorisation 
of what constitutes ‘public’. If it is public and it is in the way the deputy chair characterised it, that is a risk; there 
is a public risk, and it should be proscribed as well. 


Senator FARUQI: I want to go to the carceral kinds of responses. The Online Hate Prevention Institute has 
already expressed its opinion on this, but I want to ask the Challenging Racism project: this bill imposes 12 
months' prison time for the public display of Nazi symbols. Other submissions have also raised issue with taking 
this narrow carceral approach because it may have unintended consequences, as they have said, which for 
instance could be pushing extremists further into radicalisation. I want to get your view. How do we ensure that a 
criminal response does not push people further into radicalisation? Are there better ways to deal with this? 


Prof. Dunn: In general, my view, as a social scientist, is that anything other than carceral approaches is more 
effective. But going in the opposite direction, we know that they are the strongest indicator of the public 
opprobrium that we are attaching to this sort of behaviour. These forms of legislation and instruments are rarely 
used. They are predominantly an instruction to society about what is considered civil and uncivil and what is 
considered criminal and not criminal; it is very important as a message to society. So, on the one hand, 
noncustodial types of remedies are always preferred. Our prisons do not quite work in the way we would hope 
they would work generally, but having custodial sentences does send a very strong message. As to the second part 
of your question, I just do not get the argument that, with this type of behaviour, punishing people will have the 
effect of making them do it more. With all the other types of behaviour which we try to punish people for and 
dissuade people from undertaking, we do not have that consideration. It seems to me an extraordinary suggestion 
that, if we have strong punishments in this area, we might make people more likely to undertake that behaviour; it 
seems perverse. 


Senator FARUQI: The Multicultural Youth Affairs Network has said in its submission that 'Neo-Nazi and 
fascist ideology in Australia aligns itself closely with white supremacy and white nationalism, which has been a 
feature in Australia since colonialism’. Others have said that, in addition to banning Nazi symbols, we need to 
address the causes of Neo-Nazism and far-right extremism. Do you have any comments on how important it is? 
What in your view would be the top few things that would address the root causes of Neo-Naziism, such as far- 
right extremism and white supremacy? I know it is a big question, but it is important that we tackle those as well 
as the symbols of those ideologies. 
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Prof. Dunn: You are right. Again, as I said before, this sort of legislation has a symbolic effect, largely and 
we need to also pay attention to the underlying causes that give rise to people having far-right or extremist views. 
That is progressed through an anti-racism strategy and through a multicultural set of policy instruments. I 
understand that the federal government are developing both of those. To my mind, they are a bit under-resourced 
for the risks that are presented in our society. We need people who have assimilationist types of thinking to stop 
them from becoming more right-wing in their views. We need those people who have more right-wing views to 
be dissuaded from becoming more likely to take that out through behaviour. So we need to have a nuanced set of 
anti-racism strategies, in the broad, without going into a lot of detail. 


Mr Quinn: Perhaps I could jump in. I have worked with over 250 clients, most of whom are involved in far- 
right white supremacy groups, including individuals who have planned mass murder attacks or have committed 
terrorism. With most of them there are a few problems. When you talk about how we can prevent it at the lowest 
level, most of it comes down to people feeling too much shame; they feel like they are going to be isolated from 
the community or they are too embarrassed in the community to reach out for help. A lot of families realise that 
their sons are going in that direction, and they will not do anything, until it comes to a point where maybe the 
police are knocking on their door, or the media has found out or something like that. Then the individuals will 
reach out to Exit, to get help for their children. Some individuals on the other end of the scale, who are looking at 
doing violence, are on a thin line; they think about committing suicide or doing a terror attack or a mass murder 
attack. Most of those individuals come from families that have a lot of neglect. It can be middle-class or upper- 
class families. There is neglect in the family, or domestic violence. Some of them have had a pretty traumatic 
background. Most of the really violent individuals also have a connection with a cult—not all of them, but there is 
a bit of a pattern. Talking about the legislation, I feel that if it is only centred on the Nazis, which is a big problem 
in Australia at the moment. It will help them in radicalisation because they will be able to push that they are being 
targeted. So it needs to be a bit fairer. I think that all groups that are proscribed as terrorist groups in Australia 
should also have all their symbols banned. It is something that the far right and white supremacists talk about 
quite a bit. They talk about why their symbols are being banned when the ISIS flag is not being banned. So it puts 
a bit of ‘us and them’ in the situation, and then they use that for recruitment. 


CHAIR: I thank all the witnesses for their evidence today and for their submissions; they are incredibly 
helpful for the committee. 
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BLANKS, Mr Stephen, Past President and Committee Member, New South Wales Council for Civil 
Liberties [by video link] 
STANTON, Mr Michael, President, Liberty Victoria [by video link] 
[11:42] 

CHAIR: I welcome representatives from Liberty Victoria and the New South Wales Council for Civil 
Liberties, who are joining us by videoconference. Thank you for being with us today. The committee has 
provided you with information on parliamentary privilege and the protection of witnesses; it is also available from 


the secretariat, if needed. The committee has received submissions from both of your organisations, and we thank 
you for those. Do you want to make any opening statements? 


Mr Stanton: Yes, I would. I thank the committee for the opportunity to appear today. I acknowledge the 
traditional owners of the land upon which I am connecting with you: the Wurundjeri people of the Kulin Nation. I 
pay my respects to their elders past and present and the elders of any other communities who may be here today. I 
acknowledge that sovereignty was never ceded. Liberty Victoria and the Victorian Council of Civil Liberties are 
two of Australia's leading human rights and civil liberties organisations, tracing our history to Australia's first 
Council for Civil Liberties, founded in Melbourne in 1936. At Liberty Victoria, we understand that the display of 
Nazi symbols is highly confronting and offensive, particularly to the Jewish community and other minority 
groups that have been targeted by fascist ideology. We also recognise that the introduction of this new criminal 
offence is intended to convey the community's strong condemnation of racism and to express solidarity and 
support for communities that are being targeted by hatred and vilification. 


These are laudable aims. We all want to reduce extremism. We were all deeply confronted by recent scenes 
outside the Victorian parliament, just as we were when we saw young men making Nazi salutes in the Grampians. 
We've previously made numerous submissions, both to the Commonwealth parliament and to the Victorian 
parliament, on the rise of far-right extremism. We are very concerned at Liberty Victoria that we take a preventive 
role rather than a reactionary role. 


As with any piece of legislation, the first question should be, in our view: What are the bill's goals and will it 
achieve them? Will it reduce far-right extremism? And unfortunately our answer to that is no. This is largely 
reactive and performative legislation. We refer to Lydia Khalil's scholarship—the author of Rise of the Extreme 
Rightand the recent article she published 'Banning the Nazi salute opens a Pandora's box’. She raises a number of 
concerns with attempts to ban Nazi symbolism, including the whack-a-mole approach—the endless reactive 
response to Nazi icons. Because of the adaptability of icons, unfortunately this approach will be forever reactive. 
We've seen in Germany—and Lydia Khalil speaks about this in her article—that the prohibition of the Nazi 
swastika and the Nazi salute has done nothing to stop the re-emergence of the far right, which is endemic in 
Germany at the moment. And in fact we see absurd and troubling scenes at recent rallies in Germany where far- 
right agents will wear T-shirts emblazoned with things such as 'I love Hitler’ to get around these unfortunately 
blunt instruments of prohibition. 


Far right extremists are social media savvy. They want controversy; they feed off it. And this prohibition will 
be used for amplification. They will want to challenge the limits of the new law. They will want to present 
themselves as being silenced and they will want the attention of challenging these laws in the courts. And they'll 
use it for profile raising and recruitment. So the question for this committee, in our view, is: Why give them the 
attention they want? We haven't needed these laws since the end of World War II, over 75 years ago. So why 
now? And why is the criminal law an appropriate vehicle to achieve social change? In our view, a carceral 
approach is not an appropriate vehicle in many cases, especially where the main purpose of the bill seems to be to 
send a message of support to affected communities. It's not an appropriate use of the criminal law. 


We are deeply concerned by expressions of hate. The anti-trans banner at the rally in Melbourne was deeply 
offensive, and, in our view, is clear vilification and should be prohibited hate speech. But icons, particularly far- 
right icons, are in a different category. That is revealed by the explanatory memorandum to the bill, where there's 
a list of potential prohibited icons which includes Norse runes and the Celtic cross. It raises obvious issues with 
enforcement. When you have a 12-month maximum penalty of imprisonment, Liberty Victoria's view is that the 
decision to prosecute should not be left with the executive with a nebulous, undefined concept of Nazi symbols, 
because the potential penalties and that carceral response are too severe. 


CHAIR: Mr Blanks, do you have a brief opening statement as well? 


Mr Blanks: This is an inherently difficult matter for civil libertarians. The differences between Liberty 
Victoria and the New South Wales Council for Civil Liberties demonstrate that. I think what it does call for is 
respectful attention to the differences and a subtlety in approach. I want to say that this matter is intensely 
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personal for me as the first-generation descendant of refugees who arrived in Australia in 1939 as refugees from 
Nazi Germany and Nazi Austria. Indeed, tomorrow I will be in Canberra to attend an appointment with the 
Austrian Embassy for a citizenship application which is available to descendants of Nazi victims. 


The fundamental policy objective must be to prevent any promotion of Nazi ideology. Promotion of Nazi 
ideology is inconsistent with human rights and democracy. It's the promotion of Nazi ideology which should be 
criminalised. To the extent that this bill falls short of that objective, it is inadequate. It seeks to criminalise only 
one aspect of the promotion of Nazi ideology: the display of Nazi symbols. That doesn't go to the heart of the 
problem. Careful consideration of how to prevent the promotion of Nazi ideology is required, and the criminal 
law is only one of the required tools. Other tools are required: education, engagement, diversion. And the 
criminalised conduct should be the core of the offensive conduct, not a superficial aspect of it. In addressing just 
one aspect of the problem, it's arguable that the bill creates more difficulties and problems than it cures. It takes a 
simplistic approach such that enforcement is likely to be inconsistent. Some people will get prosecuted; others in 
comparable situations may not. We heard Professor Dunn's evidence that this bill will be largely symbolic. That 
is, in our view, problematic. Without an insurance that it will be enforced consistently and appropriately, it could 
be counterproductive. 


Banning of Nazi symbols will not prevent promotion of Nazi ideology. Refer, for example, to Neo-Nazi rallies 
in Germany held on the anniversary of Rudolf Hess's death, in which demonstrators displayed altered Norwegian 
flags with the central cross coloured black. Will this bill cover that activity? That's one of the significant issues. 
Other significant issues that we see include the fact that Nazi symbols are undefined. It's an important aspect of 
criminal law that people know what it is they're allowed to do and not allowed to do. There should be, in 
regulations perhaps, a list of the banned symbols. It's not enough to have it just in the explanatory memorandum. 
The onus of proving a defence under section 81.1(3) lies on the defendant. But there is no process for people to 
get an in-advance approval for a proposed display. People shouldn't be put in the situation of planning educational 
or scientific displays, not knowing whether they will get prosecuted. 


CHAIR: Mr Blanks, I'm going to stop you because I think we're actually going to cover off a lot of your 
statements in the questions, and I am keen to get to senators before they have to leave for our break. I'm sorry to 
cut you off. It is really helpful evidence and your submission is also really helpful. If we don't cover off anything 
and we have time at the end, I'll give you a chance to make a closing statement. 


Senator FARUQI: Thank you very much for being here to give us your evidence. I might go to the New 
South Wales Council for Civil Liberties first. Your submission has attached your previous submission to the New 
South Wales inquiry into that government's bill. Your submission on the New South Wales bill stated: 

The Bill will unlikely be of practical utility in reducing the threat to national security posed by Neo-Nazi, or other extremist 
neo-fascist, activity. 

You have already expressed some of that sentiment today. Also Democracy in Colour in their submission said 
that if the underlying issues that result in radicalisation and extremist behaviour persist, then the ban may do little 
for communities. So I'd like to get your view. I think, Mr Blanks, you were talking about that a bit. What 
recommendations do you have—some key recommendations to treat the causes of far-right extremism and Neo- 
Nazism, as well as the symptoms of far-right extremism? 


Mr Blanks: Firstly, in terms of this legislation, the recommendation of one of the earlier witnesses, Dr 
Oboler, that the prohibition be ‘use of the symbol to promote Nazi ideology' would be a much clearer expression 
of the type of conduct that ought to be criminalised and sanctioned. That goes to the heart of the problem with the 
prohibition that's in the current bill, which is that there are some situations where the public display of symbols is 
perfectly legitimate. There are defences created for that and exceptions created for that, but there are others which 
are not. What should be criminalised should be the promotion of Nazi ideology and the use of a symbol in that 
promotion. So that would be my first recommendation. But then the criminal law on its own is not sufficient to 
address the problem of Neo-Nazi ideology in our community. We need a range of other measures. I've said 
education; I've said engagement; I've said diversion. There is a whole range of tools and programs which ought to 
be used. I accept the evidence that the threat of Neo-Nazi activity is increasing in our community. Action is 
required. The criminal law is the bluntest and least effective type of action that can be taken. Other programs are 
required. 


Senator FARUQI: Mr Stanton, do you have anything further to add? 


Mr Stanton: | agree that the criminal law is an incredibly blunt instrument. We are also very concerned by the 
re-emergence of the far right. The question really is: does a prohibition on Nazi icons address that? Will it reduce 
the re-emergence of the far right? It certainly hasn't worked in Germany; it hasn't worked in other jurisdictions 
that have prohibition. So what is the purpose of the law? There is a very strong distinction, an important 
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distinction, between civil and criminal remedies. We support strong anti-vilification protections; we support 
expanding anti-vilification protections in Victoria to cover trans and gender diverse people so they are protected 
from hate speech. But icons, in our view, you have to recognise will be used as a recruitment tool by the far right, 
which will jump on any opportunity for publicity. We've already seen that in Victoria with the ban of the Nazi 
swastika, or Hakenkreuz. And then within a relatively short period of time, we see those deeply disturbing scenes 
on the steps of parliament with the Nazi salute. So the immediate response—and it's this whack-a-mole response 
that Lydia Khalil speaks of—is 'We'll ban that too.' And what happens when we see people arriving at Nazi rallies 
wearing the Celtic cross? 'Well, that's a Nazi symbol because it's used in a Nazi rally.' What about the okay 
symbol? And it's a never-ending reactionary approach. What we call for is much better investment in addressing 
the drivers as to why people are being drawn towards far-right extremism. That's mistrust in government, media, 
civil society. Education—lI've listened to the earlier speakers—is vital, particularly as the lived experience of the 
Holocaust starts to unfortunately leave us. We need to remind our youth of the terrible circumstances that led to 
the Holocaust and make sure that they aren't susceptible to misinformation. And information literacy is incredibly 
important. 


Senator FARUQI: Thank you. Just one more question from me. This is about your view on a 
recommendation that the Challenging Racism Project have made in their submission. They have noted that the 
bill exempts legitimate use of Nazi symbols in the context of scientific, educational, artistic, journalistic or public 
interest purposes. But they also recommend that these permitted uses overtly reference anti-racist research as well 
as other legitimate anti-racist uses. I am wondering if you have a view on that. Do you agree with that? 


Mr Stanton: I understand the motivation of that, and it's a noble motivation. I do think, though, what about 
satire? What about Charlie Chaplin's The Great Dictator? Is it seriously to be suggested that every time there's 
use of a Nazi icon, even if it's to combat the scourge of fascism, that effectively has to have a reference to anti- 
racism research? At the end of the day, we are unfortunately exposed to extremist iconography almost daily, 
whether that's the ISIL flag, whether it's the swastika, whether it's other fascist symbols. And I would point to 
countering violent extremism research that there is a myth of a conveyor belt from exposure to far right and other 
extremist iconography to taking extremist action. Most of the people are able to easily dismiss these symbols and 
indeed can learn the lessons of history from being exposed to them. There's a difference between correlation and 
causation. The research is clear that there is no reliable profile of a person who will jump from exposure to hateful 
symbols to extremism, let alone to terrorist action or violence. A lot of the submissions seem to be premised on 
this idea of a conveyor belt inevitability of exposure to action, and when one digs deep into the CVE research, a 
reliable profile of who will take that step— 


Senator FARUQI: Mr Blanks, do you have a view on that? 


Mr Blanks: I think it goes more to the point that there should be some process for people who are going to use 
the symbol for uses which they believe are appropriate to be able to obtain approval, that it shouldn't be left to the 
discretion of the prosecutor as to whether it's appropriate. In our submission, we've said that police shouldn't be 
the deciders as to prosecutions here, because of the sensitivity; it should be in the hands of the DPP. But I think, 
more importantly, there should be a process where if people are in doubt, then they can get an approval. 


Senator FARUQI: Thank you. 


Senator SCARR: First, Mr Stanton and Mr Blanks, thank you for the work you're doing in this important 
area. It's deeply acknowledged. Mr Blanks, I also acknowledge the significant event you're attending tomorrow at 
the Austrian Embassy. I wish you all the best. It's no doubt going to be a deeply emotional day for you. 


Mr Blanks: Thank you. 


Senator SCARR: The first area I'd like to ask some questions in is in relation to this issue of who makes the 
decision to prosecute. I haven't deeply looked into the processes under Commonwealth law, but there's clearly a 
concern amongst both witnesses that decisions to prosecute in this case should not be undertaken by the police but 
by the Director of Public Prosecutions. Isn't that the way the system would work anyway, naturally, under the 
legislation and the Commonwealth regime? Have you actually looked at how the legislation would fit within the 
context of the federal criminal legislation and decisions being made by the Commonwealth Director of Public 
Prosecutions in that context, or is this more of an issue which arises under the state legislation? 

Mr Blanks: I apologise—I haven't looked specifically at the Commonwealth position. Certainly it's an issue 
which arises under the state legislation, which I think wasn't addressed in the New South Wales legislation. But 
prosecutions in this area ought to be in accordance with clear policy, particularly if the bill is in its current form, 
which, as I said, doesn't go to the heart of the problem. Prosecutions in this area should be used only where the 
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public display of the symbols is to promote Nazi ideology. And that requires a certain level of public official to 
make an assessment. Our view is that the police service is not equipped to make that kind of assessment. 


Senator SCARR: Duly noted. Mr Stanton? 


Mr Stanton: There are examples where the consent of the Commonwealth director is required before 
commencing prosecution. The charge of conspiracy is an example of that, where, because that is often described 
as the prosecutor's darling and can be abused, there need to be tight controls and supervision. So in the Criminal 
Code, section 11, from memory, there's a requirement that the Commonwealth director has to consent to the 
prosecution. That would provide—we, as you've heard, are opposed to the prohibition, but if there is to be a 
prohibition, we support that call from New South Wales to have oversight and the consent of the Commonwealth 
director before charges are brought. 


Senator SCARR: Okay, understood. Mr Stanton, did you have an opportunity to listen to the evidence earlier 
today? 


Mr Stanton: Yes, I have been watching. 


Senator SCARR: Some of the evidence you would have heard indicated—and this is based on research which 
was done by, I think, Democracy in Colour—the showing of some of these foundational symbols. I'll say there are 
two categories of symbols, if I could: the foundational symbols of the Nazi Party itself, which were inextricably 
linked to its ideology, which was carried out in action, with obviously catastrophic consequences. And then 
there's the new and ever-evolving process line, if you like, of Neo-Nazi symbols as they adapt. The evidence we 
heard today in relation to the use of some of those foundational Nazi symbols is that the display of those symbols 
themselves makes people feel unsafe. The display of the symbols themselves constitutes, in the evidence of the 
Executive Council of Australian Jewry, a threat, a menace, because of the historical link of those symbols to the 
evil ideology and the actions which flowed, as a matter of historical record, from that ideology. Do you 
understand how perhaps, looking at this, we need to take into account the fact that the display of the symbols 
themselves, putting aside the collateral ideology that is expressed by people and the pursuit of that ideology—the 
simple display of the symbols themselves is something which causes great public harm and is something which 
we need to consider in terms of considering this legislation? 


Mr Stanton: I certainly understand and have listened to that experience and I certainly am mindful that I don't 
have a lived experience or a family experience of having been targeted by fascist ideology. I can only listen and 
attempt to understand how hurtful that would be. My concern is principally about efficacy. For example, if these 
laws are challenged and if there's a challenge in relation to the display of a symbol that is highly suggestive of a 
swastika—imagine a three-pronged rather than four-armed swastika—and far right extremists want the exposure, 
want the court proceedings and want to be seen to be being silenced, they will use every opportunity they can to 
have their voice amplified in that debate, in that litigation. I've got my lawyer's hat on here. I've seen how this can 
work. There will be that symbol plastered all over the newspapers. There'll be discussion about it on radio. It'll be 
shown on the television. So in my view there is a real prospect that it will actually magnify exposure to that 
hurtful image. And of course there are examples of things like—which I've already heard evidence about this 
morning and I've read in the submissions—in and of itself the swastika, as odious and terrible as its 
misappropriation was, has a long and hallowed history and is sacred to others. And so in and of itself, the 
geometric shape isn't evil; it's the use of that by the Nazi regime that made it evil. And the real question is: will 
prohibition work or will it magnify exposure? I'm quite influenced here by John Howard in relation to—when 
there were calls for the prohibition and criminalisation of flag burning and he had quite a bit of pressure to 
criminalise flag burning. He said, to his great credit, that he found flag burning repugnant but to criminalise flag 
burning would do nothing to engender respect for the Australian flag; it would actually just spark further 
controversy and become a focus point for the latest round of a culture war. So I think we have to be very mindful 
as to how prohibition can be actually used as a tool by far right extremists in order to try to expand their reach. 


Senator SCARR: Okay. I want to acknowledge that I understand the arguments you're putting and I 
understand Liberty Victoria's deep concern as is manifested in the submission with respect to far right extreme 
ideology in this regard. I just want to make that clear on the record. Mr Blanks, do you have an observation in 
relation to that question? 


Mr Blanks: Yes. Again with a lawyer's hat on, one has to accept that not every display of a Nazi symbol is 
problematic. Take, for example, the Jewish Museum in Sydney and the Holocaust Museum in Melbourne. 
Displays of the Nazi symbol there do cause distress to people who attend. They are intensely distressing displays, 
but they are legitimate. So it's not just the causing of distress as a result of the display that is to be criminalised 
conduct; it is the promotion of Nazi ideology that is the problematic activity. And I think that is really what this 
legislation ought to be directed towards: the display of symbols in the promotion of Nazi ideology. That could be 
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properly criminalised without causing the sorts of civil liberties problems that Michael's organisation and my 
organisation are both struggling with. 


Senator SCARR: Could I ask you both to take on notice, perhaps, to review the Hindu Council of Australia's 
submission? They've proposed some amendments to the legislation. I've asked a number of witnesses to take that 
on notice—and to provide your thoughts in relation to their submission, if you could. Lastly, Mr Blanks, the 
concept of seeking pre-approval is—I'm reading section 38.1(3), which says that subsection (1) does not apply if 
there's a reasonable excuse or the display is for a genuine scientific, educational or artistic purpose. Perhaps that 
could be expanded. I've got an open mind in relation to that. But doesn't that deal foursquare with the issue you 
have in relation to having to seek pre-approval? My concern is that you're introducing an administrative process 
which takes time and effort and in itself could be problematic. If you make an application and you don't get a 
response in time, what do you do then? Are you really deeply concerned that defence is not crafted in such a way 
that it would provide legitimate protection to people who are using symbols in a bona fide way in a fashion which 
is intended to be captured by that defence? 


Mr Blanks: My concern is that you're putting people who wish to rely on that defence to the trouble of having 
to face prosecution proceedings, serious prosecution proceedings in court, and engage with the legal process after 
the fact, after a decision to prosecute has been made, and then they have to prove the legitimacy of their action. 
That is an unfair burden on people who legitimately use the symbols. 


Senator SCARR: Sorry to interrupt you. Couldn't that be ameliorated if the Commonwealth Director of 
Public Prosecutions, though, as you suggested, had a key role in terms of deciding whether to prosecute matters? 
You'd expect that someone of that sophistication would be able to discern whether something did fall within the 
ambit of that defence and was never intended to be captured by the section. Wouldn't that ameliorate your 
concern? 


Mr Blanks: It would ameliorate it but not entirely address it. And I don't think it would be particularly 
difficult to have a process. In New South Wales the Anti-Discrimination Board could have been given that role. It 
wasn't. There are Commonwealth agencies, whether it's the Human Rights Commission or another agency, which 
could be given the role. It shouldn't have to be a difficult administrative burden. What one wants to avoid are 
controversial proceedings where people wish to rely on a defence and no-one really knows whether the defence is 
going to be available to them, and they're put to the burden. That should be avoided if possible. 


Senator SCARR: Okay, duly noted. Thank you very much to both witnesses. 


CHAIR: We just had a conversation then, and you've touched on it, but I just want to get your views on the 
definition of 'a Nazi symbol' in the bill and why what I would characterise as a lack of precision makes the 
offences in the proposed bill problematic, in your view. 


Mr Blanks: The problem that I've identified is that people need to know, in relation to the criminal law, 
whether their conduct is lawful or unlawful. It's entirely unsatisfactory that someone might be in doubt about 
whether they're committing a crime. I appreciate that there is a degree of fluidity around newly created Nazi 
symbols, but I think that it is preferable to be dealing with that through regulations and maintaining an up-to-date 
list through regulations rather than having a law which you don't know whether you're complying with or not, and 
therefore is symbolic rather than practical. 


CHAIR: Liberty Victoria? 


Mr Stanton: My concern is similar in that there has to be precision, but our preference would be that it's in the 
act rather than what would become a never-ending list in regulations. One can think about the okay symbol and 
how that's been used. It will reach the point where, whether or not something is a Nazi symbol, the test will 
become 'Was it a symbol used at a Nazi rally?" rather than an actual list of symbols. We can see that already in the 
list in the explanatory memorandum. It has runes listed. It has the unstylised Celtic cross. One can understand 
why that might be on the list, because it's a four-armed symbol and it can be reminiscent of the swastika. But if 
we're reaching a situation where displaying an unstylised Celtic cross is a criminal offence punishable by up to 12 
months imprisonment, and we're relying on the discretion of police, who unfortunately don't have a great track 
record when it comes to expression—and I'm mindful of the attempted removal of Bill Henson's artworks, and the 
prosecution of the artist Paul Yore in Victoria. There is a real issue in relation to conferring such broad powers, 
with such a significant penalty, on the executive without precision. I understand the concern that, if you have an 
express limited list, the symbols will continually evolve and adapt, but that shows the futility of trying to ban 
icons. What would be better would be, in our view, to invest in education, in information literacy, in addressing 
the drivers of why people are attracted to extremism—in addressing the cause, not the symptom. 
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CHAIR: We will leave it there. Thank you very much for your submissions. I did offer the opportunity at the 
start for any closing statements, because we had to rush through your opening statements. Mr Blanks or Mr 
Stanton, do you have any closing comments? 


Mr Blanks: No, I think we've covered what we wanted to say, thank you. 
Mr Stanton: Thank you for the opportunity of appearing. We deeply appreciate it. 
CHAIR: You're very welcome. 

Proceedings suspended from 12:19 to 13:18 
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TAN, Mr Chin, Race Discrimination Commissioner, Australian Human Rights Commission [by video link] 


CHAIR: I now welcome representatives from the Australian Human Rights Commission via videoconference. 
Thank you for taking the time to meet with the committee today. I remind witnesses that the Senate has resolved 
that an officer of a department of the Commonwealth or of a state shall not be asked to give opinions on matters 
of policy and shall be given reasonable opportunity to refer questions asked of the officer to superior officers or to 
a minister. The resolution prohibits only questions asking for opinions on matters of policy; it does not preclude 
questions asking for explanations of policies or factual questions about when and how policies were adopted. 
Information on parliamentary privilege and the protection of witnesses and evidence has been provided to you and 
is available from the secretariat. 


Mr Tan, the committee has received a submission from the Australian Human Rights Commission and we 
thank you for that submission. Would you like to make a brief opening statement before we go to questions? 


Mr Tan: Yes, Chair. Thank you for the opportunity. Firstly I'd like to acknowledge that I'm speaking to you 
today from the lands of the Bunurong Boonwurrung and the Wurundjeri Woiworung peoples of the Eastern Kulin 
nation. I extend my respect to elders past, present and future, and also extend that respect to any Aboriginal and 
Torres Strait Islander people present in your room and in this virtual space. 


The Australian Human Rights Commission welcomes the opportunity to provide evidence to the committee. 
Racism continues to be prevalent in Australia. The work of the commission and of many eminent research and 
civil society organisations provides clear evidence of this abiding challenge. Anti-Semitism as a form of racism is 
a matter of grave concern to the commission. It harms individuals and communities, affecting personal security, 
belonging, inclusion, participation in public life, and social cohesion. It is in the public interest to confront and 
address it. It is in the public interest to have strong national leadership on it. And it is in the public interest to 
identify and sanction it. Criminal sanctions have an important role to play in setting standards and protecting 
rights in situations of egregious harmful conduct. 


The role of criminal law in this is recognised by international law. In its recent national anti-racism framework 
scoping report, the commission heard about anti-Semitism experienced by Jewish Australians, including through 
the public display of Nazi symbols. Recent media reporting indicates that such displays continue and are 
concerningly connected with anti-Semitism and other forms of hate. It is vital to note that the public display of 
Nazi symbols also harms other groups targeted by Nazism, both historically and currently, including Roma 
people, people in the LGBTQI+ community, and people with disability, particularly where these attributes 
intersect with certain cultural heritages, nationalities and ethnicities. The commission is in principle supportive of 
the proposal to introduce a criminal prohibition and sanction against the display of Nazi symbols. These symbols 
reflect some of the most barbaric and hateful representations of racism. 


As the committee knows, Australia has obligations under the binding international instruments to which it is a 
signatory to respect, protect and fulfil the rights contained in these treaties. There is a legal imperative to realise 
these rights domestically for all Australians—for example, through the passage of a federal human rights act. The 
Convention on the Elimination of All Forms of Racial Discrimination, CERD, was signed by Australia in 1966 
and was ratified and became operational in 1975. The International Covenant on Civil and Political Rights was 
signed by Australia in 1972 and ratified in 1980. CERD was the starting point for the domestic passage of the 
Racial Discrimination Act 1975, the first law of its kind in Australia and the act governing my functions as 
Australia's Race Discrimination Commissioner. As I've just mentioned, these international conventions require 
that state parties shall take the appropriate measures, including domestic legislative measures, to achieve their 
ends. The commission is reassured by the statement of compatibility with human rights undertaken in this place 
that this proposal to amend the Commonwealth Criminal Code is compatible with the ICCPR. The commission is 
of the view that this is also compatible with the CERD. The right to freedom of expression included in article 19 
of the ICCPR is not an untrammelled right. It includes special duties and responsibilities, namely respect for the 
rights and reputations of others and the protection of national security, public order, public health and morals. 
This convention acknowledges the need to balance people's rights, including balancing the right to freedom of 
expression against the right to live free from racial hatred and its related effects. 


Article 4 of the CERD outlines various obligations for state parties. This article includes the requirement that 
state parties enact laws to prohibit dissemination of ideas based on racial superiority or hatred and incitement to 
racial discrimination, as well as the requirement to declare illegal propaganda activities which promote and incite 
racial discrimination. In this way, the CERD recognises the important role criminal sanctions play in acting 
against racial discrimination and hatred. If in its operation the proposed amendment to the Commonwealth 
Criminal Code prohibits the display of Nazi symbols, permits appropriate exceptions for the legitimate use of 
identified symbols by religious groups, such as those referred to in the explanatory memorandum, and takes into 
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account the public interest, it will represent an important contribution to implementing Australia's international 
law obligations and operate to publicly sanction those engaging in anti-Semitism and racial and other forms of 
hatred. Thank you, Chair. 


CHAIR: Thank you very much, Mr Tan. 


Senator SCARR: Thank you very much, Commissioner Tan, and thank you for your ongoing work in the 
Australian Human Rights Commission. It is greatly admired and greatly appreciated. Thank you for attending 
today and thank you for the submission that you provided. The first question I want to ask is about observations 
that you have made with respect to the increase in anti-Semitic activity in Australia over the last few years. I note 
that your submission refers to the Executive Council of Australian Jewry's report on anti-Semitism in Australia 
and indicates that there have been quite significant increases in anti-Semitic incidents which have been reported, 
especially since 2020. Is that correct? 


Mr Tan: Yes, Senator. The difficulty we have in Australia, as you will appreciate, is the lack of data 
collection and information that pertains to the collection of data that will enable us to have a very clear and 
precise understanding of the numbers we're talking about. But in my work, in the line of what we do and the 
empirical research and reporting that we receive, it is very clear that in the last few years in particular we have 
seen an increase in racial activities and racism that has been identified as anti-Semitic. It comes from a range of 
different areas, including the work that we do with the online hate institute as well. 


Senator SCARR: It's also correct to say, isn't it, that the evil ideology of Nazism is entwined with not only 
anti-Semitism but also racism. As part of the ideology, there's a concept that some humans are less than human; 
they're subhuman. The term the Nazis used was untermensch, which was based on extreme racial prejudice, 
extreme racism as an ideology, which then translated into catastrophic actions, which we saw in the 1930s and 
1940s. So this is a question of both anti-Semitism and extreme racism. Is that correct? 


Mr Tan: You're correct in that description and observation. We have always taken, from our own observation 
and from the work that we do, the view that anti-Semitism is almost a foundational aspect to racism. It always 
intrudes itself whenever a racism occurs, and there will always be an element of anti-Semitism that comes along 
with that. It's both historical and obvious in terms of the substantive issues around racism. And we are very 
conscious of the need to attack this as a very core, fundamental problem that attaches to racism. 


Senator SCARR: Thank you. Did you have an opportunity to hear any of the evidence that was given earlier 
today, Commissioner Tan? 


Mr Tan: Unfortunately I have not had the occasion to do so. 


Senator SCARR: That's okay. Some of the evidence we heard today spoke about the fact that some of these 
foundational symbols were actually designed to entwine with the ideology and themselves contain a menace or a 
threat, so when they're displayed, the mere display of them constitutes a communication or conveying of menace 
or threat to different groups in our society. So even the display without anything else—and an example was given 
of Neo-Nazis parading or giving Nazi gestures and displaying Nazi symbols in front of a Holocaust museum or a 
Jewish synagogue—is in itself a threat or a menace and will actually impede upon the right of Australians to be 
safe in their own country. I'm interested in your views with respect to that evidence. 


Mr Tan: There's nothing innocuous or harmless in any display of hate symbols, and particularly Nazi 
symbols. They are portrayed for a particular reason. Whether one accepts it or recognises or has any cognisance 
of it, they are intended for a purpose. The use of these symbols is associated with hatred, racism and the horrors of 
the Holocaust to intimidate and spread fear. And that's what they're designed for. The mere appearance itself is 
designed for a purpose. If I could very quickly quote the late Robert Kennedy, what it is about these symbols—it's 
not an innocent display by individuals simply expressing the right to have freedom of expression; they're designed 
for a purpose. And it hurts people because it's not what they do for themselves; it's what they do to others. I'll just 
quote what Robert Kennedy had to say. He talked about extremism, which is linked to what we're talking about, 
about the use of symbols to fester and foster hate. And he said: 

What is objectionable, what is dangerous about extremists is not that they are extreme, but that they are intolerant. The evil is 
not what they say about their cause, but what they say about their opponents. 

So there is a point where these are like swords: they cut into people's lives. Whether in fact one recognises it or 
not, it hurts people. It harms individuals and it harms our collective wellbeing as a community. 


Senator SCARR: Thanks very much, Commissioner. I can tell that those observations were both heartfelt and 
deeply held. I deeply acknowledge that. There are two other areas I want to ask some questions on. The first is 
what distinction should be made between occasions when it's appropriate to have civil penalties as opposed to 
criminal penalties. We did hear evidence during the course of the morning with respect to some witnesses who 
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thought maybe in certain cases civil penalties would be more appropriate than criminal penalties. I think everyone 
noted that at some stage criminal penalties are appropriate, but the question is determining at what stage. So I'm 
interested in any thoughts you have, Commissioner, with respect to that issue. 


Mr Tan: Criminal sanction is not new. It has been imposed and operational in a number of countries. It's 
enshrined article 4 of the CERD itself, which talks about the need for nations to employ the legal system to in fact 
defeat what are really evil deeds and evil symbols. So it is consistent to have a criminal sanction based machinery 
to deal with that aspect. As to the dividing line between what is civil and what is criminal, section 18C of the 
Racial Discrimination Act has also been in operation for a long time. This is where there is a capacity for people 
to avail themselves of that civil remedy. But in our experience, from the kind of manifestation and the conduct 
being displayed by those who use symbols like this, there is a point at which the individuals who have been the 
target of such evil acts are not in a capacity or position to really take on a complaint under the civil measures, 
which will require identification of the individual involved. It will require the cooperative measure of that person 
who is the perpetrator to sit together and try to work things out and try to conciliate. So there's a limit where these 
civil measures will not provide the answers and where people are quite adamant about using this to in fact harm 
others, and the law, the criminal sanctions, ought to come into play. 


Senator SCARR: That's a point very well made. The last question I have is in relation to our Buddhist, our 
Hindu, our Jainist communities. The swastika is an ancient symbol. It was misappropriated in an awful fashion by 
the Nazis. There are great sensitivities in those communities with respect to that symbol and ensuring their rights 
with respect to freedom of religion. Their culture is respected. We've received submissions from the Western 
Australian Buddhist Council and also from the Hindu Council of, I think, Victoria in this regard. I'm interested in 
your views, Commissioner Tan, in relation to how we make sure—there is a clear statement in the bill that the bill 
is not intended to encompass the use of the swastika in the context of those religions. But there was a request, 
which I've asked some of the witnesses to take on notice and reflect further upon, as to whether there should be a 
meaningful, upfront statement, an explanatory statement on the face of the bill which recognises that the swastika 
symbol was a symbol associated with these religions and was misappropriated almost in a form of sacrilege by the 
Nazis. I'm interested in your views with respect to those issues and how we should appropriately respect, which I 
think we need to, the sensibilities and sensitivities of our Buddhist, Hindu and Jainist brothers and sisters. 


Mr Tan: The fact that these religious symbols have been misappropriated is a deplorable scenario. In one 
respect, the communities I've spoken to, particularly the Buddhist and Hindu communities and the Jainist 
community, welcome clarity; they welcome that distinction that would penalise people who misappropriate some 
of those symbols and use them for harmful reasons. So there is this view that having that statement that defines 
and captures this particular aspect of that misappropriation is an important jump to what they seek: clarity. But a 
lot of that is recognised to—there will be education that needs to come in. In Victoria, for example, when they 
introduced the amendment, there was also concurrent educational work that was part of that manifestation of how 
to get people to understand the different symbols that are in play in the community, and so then to be able to 
proceed to understand where those symbols are misappropriated and the circumstances in which they are used. So 
that is a very delicate, obviously, as you mentioned, and sensitive aspect. But Victoria has done that. New South 
Wales has done that as well. And the states that are introducing similar kinds of legislative measures are also 
recognising the need to do that. I suspect, Senator, it will come to how it's being applied in due course when the 
acts are being used in operation. 


Senator SCARR: Commissioner, could you take on notice to have a look at the submissions that have been 
lodged by the Hindu Council and also the Buddhist Council to provide any additional comments you might have 
in relation to their submissions? I would find that very helpful, because clearly you're in close communication 
with these communities. It would certainly be helpful in terms of my consideration of the bill to have your 
thoughts with respect to the submissions they've made. Would that be possible? 


Mr Tan: I'm happy to get on board and have continued conversation about this, yes. 
Senator SCARR: Thank you. 


CHAIR: Mr Tan, obviously everything you've said is in support of an offence around the display of Nazi 
symbols. You mention in your submission that the commission notes that anti-Semitism is of grave concern. Have 
you seen a rise in complaints regarding anti-Semitism? And what are the links that you see with other areas of 
vilification or discrimination? 


Mr Tan: The complaints against the Human Rights Commission unfortunately are unavailable to me directly, 
because there are confidential materials. But from what we understand, there has been some element of increased 
discrimination based on race. Much of what we have gathered is through our communications with communities, 
and a large part of it is with the Jewish community, understanding their concerns and the fears they have. That 
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includes the Anti-Defamation Commission as well. That has been in the forefront of identifying very serious and 
recurring issues of anti-Semitism. We're seeking, Senator, to build into the National Anti-Racism Framework data 
collection capacity, so that perhaps in the next few years when you ask me the same question I'm able to produce 
data for you and say, 'Senator, we've seen this happening in the last two years.' The object is to try to capture as 
much of this as possible but also to ensure that the people who are the victims and targets get the opportunity to 
report, and to report it meaningfully and where the actions are taken seriously. 


CHAIR: Thank you. I don't mean to be too blunt in my summary, but the types of evidence we've received 
today have been pointing to the complexity of prohibiting a symbol, and how symbols can change. | think that is a 
very legal conversation. But then another part of the evidence we've received from other witnesses is that a bill of 
this kind in and of itself isn't enough to address the rise in extremism, vilification and that sort of behaviour and 
the recruiting that is occurring. What sort of work are you doing and what do you think is required in addition to 
this bill to actually address some of the issues? 


Mr Tan: This bill captures only one aspect of racism in all its nastiness, if I can use those words, and it's 
specifically about Nazi symbols. So it is not really hate symbols as such, which is an extended larger area of 
concern to us. The work we're doing is to be able to identify and capture that information about what constitutes 
hate conduct and hate symbols and to be able to deal with that effectively. Now, I understand and recognise that 
Nazi symbols evolve over time too and are derivative and people will modify them in some ways. But after 80 
years, since the Holocaust, there is a clear understanding of what constitutes Nazi symbols. When they are 
perhaps modified in some ways and they still continue to carry with them that capacity to harm people, then I 
think it ought to be captured. 


CHAIR: I appreciate that, and thank you for your evidence today. 
Mr Tan: Thank you for having me. 
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MUFFETT, Mr Luke, Assistant Secretary, Security Law and Policy Branch, Attorney-General's 
Department 


O'FARRELL, Mr Robert, Acting First Assistant Secretary, Counter Terrorism Coordination Centre, 
Department of Home Affairs 
[13:43] 

CHAIR: The committee now calls witnesses from the Attorney-General's Department and the Department of 
Home Affairs. Thank you for taking the time to meet with the committee today. I remind witnesses that the 
Senate has resolved that an officer of a department of the Commonwealth or of a state shall not be asked to give 
opinions on matters of policy and shall be given reasonable opportunity to refer questions asked of the officer to 
superior officers or to a minister. The resolution prohibits only questions asking for opinions on matters of policy; 
it does not preclude questions asking for explanations of policies or factual questions about when and how 
policies were adopted. Information on parliamentary privilege and the protection of witnesses and evidence has 
been provided to you and is available from the secretariat. 


Thank you both for joining us today. The committee has received joint submissions from both of your 
departments. Do you wish to make any corrections or make a brief opening statement before we go to questions? 


Mr Muffett: Nothing from me. 
Mr O'Farrell: No, thank you. 


CHAIR: Great. I have a couple of questions. What is the public benefit of creating an offence that prohibits 
the display of Nazi symbols? 


Mr Muffett: I'm happy to kick that one off. There's a twofold harm created by these offensive symbols. The 
first is their power to sort of radicalise and to coalesce groups around a common ideology—in this case an 
ideology of hate and discrimination and violence. I certainly would point the committee to ASIO's submission, 
where they say: 

Nationalist and Racist Violent Extremists adopt specific imagery and terminology to signal their ideology, build in-group 
belonging between adherents, and provoke or intimidate ideological opponents. 

We really are seeing those instances where in many ways a picture tells a thousand words, and this is a picture 
that tells of an abhorrent ideology and can be a sort of shorthand between those groups to come together and rally 
around. The other aspect of it is the impact that has on the community at large, particularly from targeted groups, 
and the vilification this can cause. When seen by particularly certain members of the community, where 
historically they were the subject of intense violence and criminal conduct from these groups, it really causes 
them to feel discriminated and vilified against. Particularly in Australia—a multicultural, democratic society— 
seeing that can be incredibly harmful. So it's really that twofold aspect. 


CHAIR: The second part to that question is: are there any other symbols that departments consider should 
also be the subject of an offence? 


Mr Muffett: Ultimately, obviously in this bill it's a matter for parliament. The government has made 
statements that it is looking to bring forward a bill on this, looking at offensive symbols. Really what we are 
looking at in supporting government there is those symbols that have the effect I just talked about—that effect of 
radicalising—that are well recognised, that are used by these extremist groups to promote their ideology and to 
cause vilification in the community. 


CHAIR: And do you have any examples of those? 


Mr Muffett: Certainly the Nazi Hakenkreuz is the prime one and is the most widely recognised and, because 
of that, the most harmful or most effective in many senses. But, in terms of other ones to include, it's a difficult 
one. Where do we draw the line between recognising things that have been used and ones that have harm? There's 
no clear advice I can really provide the committee about which ones should be in or out. Ultimately that will be a 
matter for the government to decide on. 

CHAIR: I appreciate this is a private senator's bill, so the department wasn't involved in drafting it. I assume 
you've read the bill in preparing the submission, so I'm going to ask you some questions about the bill, but it's not 
about your involvement in drafting it, because that doesn't exist. But I just wondered whether you could identify 
for the committee the constitutional head of power that the bill relies on. 

Mr Muffett: I'm probably not in a position to be able to do that. That's starting to border on providing 
constitutional advice to the committee, unfortunately. All I'll say is that it's important that any Commonwealth 
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law has a clear constitutional basis, but unfortunately I'm not in a position to provide any advice about the 
constitutional basis for this bill. 


CHAIR: In terms of Commonwealth legislation, though, it does need to be based on a head of power. I think 
it's important for the committee to understand what consideration has been given to that issue. I appreciate you 
can't give us constitutional advice, but there does need to be a constitutional head of power in terms of the display 
of symbols; isn't that right? 

Mr Muffett: Most definitely. The Constitution lists certain subject matters with respect to which parliament 
can make laws. Broadly speaking, most of those fall under section 51 or 52 of the Constitution. There needs to be 
a clear basis drawn from there for a law to be made by the Commonwealth. 


CHAIR: What I'm doing in asking the next question is not seeking legal advice, but we're trying—again, 
we're in this predicament where it's a private senator's bill. Proposed section 81.1(6) is what is called a reading- 
down clause. That's the term, I think, that's readily used. It's a clause that's intended to operate so that if the full 
breadth of the law is successfully challenged on constitutional grounds, it can continue to operate on a more 
limited basis to avoid a constitutional issue. Can you just explain how those types of clauses are used and what 
the effect of that clause would be for this entire offence that's being put forward? 


Mr Muffett: I will see how I can assist the committee at a high level. 
CHAIR: That would be great. 


Mr Muffett: Certainly as articulated in the EM here, that provision is looking at establishing an express, if not 
alternate, basis constitutional basis for the offence. As you said, it really calls out certain heads of power under the 
Constitution which relate to Commonwealth land, Commonwealth places or a territory, which are all heads of 
power under the Constitution. 


CHAIR: I have some questions that are probably best for Home Affairs. Could you provide the committee 
with an overview of the increasing threat of right-wing extremism in Australia and how an offence like this would 
assist in addressing that threat? 


Mr O'Farrell: Thank you for the opportunity to appear today and to answer questions regarding this matter. 
With respect to the threat, I'm going to draw on words that have been said by the Director-General of Security. In 
that context he's talked about—and it's contained in the ASIO submission—the threat from religiously motivated 
violent extremists having moderated and that the majority of ideologically motivated violent extremists are 'more 
likely to focus on recruitment and radicalisation rather than attack planning in the foreseeable future’, and that a 
great concern for the government is the threat of lone actors and small groups who could 'mobilise to violence 
with little or no warning’. And it's perhaps those last two points that are most salient in the context of a law like 
this. As we've just heard, the idea of symbols being used because they're easy to remember, because they convey 
an enormous amount of content with a very small insignia, the idea that they're easy to appropriate and use, 
making them available for people—all of that can contribute to the ideas of recruitment and radicalising. 
Connected with that is perhaps the ideology that is behind them, and that ideology is one that we can identify as 
something which heads towards the violent extremist end. Certainly in the context of the Hakenkreuz we'd be 
looking in that context of the ideologically motivated violent extremism symbol designed to convey a message, to 
recruit and cultivate interest in that ideology, and then an ideology that itself has elements of violence within it. 

CHAIR: The bill doesn't actually define the term 'Nazi symbol' within the bill itself. What sorts of symbols 
would be included under the bill, and when would a defence be applied? 


Mr Muffett: As you said, 'Nazi symbol’ isn't defined under the bill. The EM provides a fairly substantial list 
of examples of symbols that may be in scope of the term. I'd point out that it is a non-exhaustive list, so it is 
illustrative but not complete of anything within scope there. And certainly the bill on its face makes clear that 
"Nazi symbol' includes but is not limited to giving the Nazi salute. To the second part of your question about what 
the defences are, can I clarify, Chair: what defences are available for the display of those symbols? 

CHAIR: That's exactly what I'm asking. 

Mr Muffett: In addition to any of the defences that are generally available under the Criminal Code, there are 
a series of carve-outs contained in the provision, predominantly in subsection 81.1(3): 

(a) the person has a reasonable excuse; or 

(b) the display is for a genuine scientific, educational or artistic purpose; or 

(c) the display is part of ... a person's work as a journalist ... or 

(d) the display is ... in the public interest. 

So, in addition to the defences of general application, there are a series of exceptions specified there. 
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CHAIR: When you were talking about what the definition of a symbol might be, you said that it included a 
gesture or a hand signal. 


Mr Muffett: Yes, I was simply referencing subsection 81.1(2): 
For the purposes of paragraph 1(a), displays a Nazi symbol includes, but is not limited to, giving the Nazi salute. 


CHAIR: I'm just trying to drill down on the definition. It's come up quite a few times throughout today. I'll 
put these same questions to the AFP, who are appearing after you. Do you see any enforcement challenges with a 
federal offence which prohibits a gesture, and how might that be overcome, if you've done any thinking around 
that? 


Mr Muffett: What I can say is that as a matter of practice, when the department is supporting government in 
developing criminal offences, one of our key focuses is on ensuring that the offence has clarity on its face. That's 
important for several reasons: so parliament itself knows exactly what will be attributed with a criminal sanction 
and what isn't captured, as well as for the public knowing what's illegal. And this is a not insignificant penalty. 
We're talking a maximum of 12 months potentially in prison. So it's really important the public knows what's 
illegal and what's not. The second part of that is, to go to your specific question around enforceability, it's really 
important for law enforcement, for prosecution, for the courts to have specificity about what the law is trying to 
say. So that is certainly an area, and particularly an area from the Guide to Framing Commonwealth Offences, that 
we would really commend to the committee to consider around the clarity of the expression, to really know what 
is being made illegal here and what is otherwise excused or legitimate behaviour. 


CHAIR: You said that the government was in the process of drafting legislation dealing with similar subject 
matter. So I think the government and the opposition agree that the objective of prohibiting Nazi displays is a 
good one. My query with regard to the inquiry on this bill is around—or even a possible government bill. We've 
heard evidence today that making or prohibiting these symbols could actually have the unintended consequence 
of making them more valuable or increasing their value as symbols themselves—that it will have almost the 
opposite effect because the people who display these symbols will want to have a public profile, or if they are 
charged with an offence and then fined or jailed, it will lift the profile of them. Are there any unintended 
consequences from the bill that we need to consider as a committee? 


Mr Muffett: Most definitely there are factors that need to be considered in determining whether this should be 
criminalised. In terms of the influence this may have on organisations, those questions might be better directed at 
the AFP. But what I can say is generally in creating criminal offences it's around deterrence; it's around 
preventing harm. While someone may gain profile or notoriety by doing this, they also may do so at great 
personal cost by being criminally prosecuted for doing that. So while groups may seek to use this as further 
evidence to promote their cause, it is allowing law enforcement to intervene early when we are seeing these 
practices which are already occurring. So it is a bit of a balance there. My colleague from Home Affairs might be 
able to speak a bit more around how we expect groups to respond. 


Mr O'Farrell: I think, as my colleague has said, a strong element here is not just the occasions upon which a 
successful arrest charge, prosecution, conviction is achieved. Part of the value in a law like this is the signal it 
sends to the whole community about what are and are not acceptable behaviours, what is and is not an affront to 
the whole of Australia, not just at a civil level but at a criminal level. I think projecting those things in a clear way 
sends a clear message. That's a message that government needs to decide on and then that's how the law is of 
course made. But I think there's value beyond just the actual moment of a person being arrested, charged, 
prosecuted, convicted that I think we need to take into account. I appreciate what you're saying about the prospect 
that some people may use this as their moment to have their moment of fame, but I would suggest that it's an 
infamy rather than fame that they'd actually be achieving and that for the broad community, it would be seen for 
exactly what it is, which is a criminal offence. 


CHAIR: I appreciate that and it's the balance that we'll consider as a committee. But, as I said, in terms of that 
message, the opposition and the government seem to be pretty clear about wanting to send that message. Finally, 
in terms of the drafting of the government's legislation and just on this general issue, the Attorney-General's 
Department—are you consulting with community groups or leaders? What is the type of consultation that you are 
undertaking? 


Mr Muffett: Ultimately it's a matter for government as to what scope of consultation is undertaken. The 
department supported the Attorney in some consultation with religious organisations. So there has been 
consultation that has occurred on that so far. 

CHAIR: A question I raised with another witness, and this is probably best for counterterrorism—you may 
have an answer or you might not. This legislation was introduced after a rally in Melbourne. Obviously there's an 
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ongoing issue and that wasn't the only thing that's happened, but it was very directly after a rally in Melbourne 
where Neo-Nazis attended. But the subject matter of the rally was actually an anti-trans protest. I wonder whether 
you could comment on the connection or the link with Nazi symbols and right-wing extremism and their targeting 
of LGBTI groups. It seems to be happening more and more. I can tell you from the material that is sent to me and 
that I have to look at that it's becoming increasingly a problem. What is the link, and are you also looking at how 
this is affecting other groups other than just the Jewish communities who have been really valuable today in 
giving evidence? 

Mr O'Farrell: I'll say up front that I'm not in a position to, at this stage, offer you an assessment about a direct 
link or correlation. But what I would observe is that, in the words of the Director-General of Security in his 
annual threat assessment, the threat environment is complex, challenging and changing. And my understanding of 
that, the understanding of the department in that context, is that part of the complexity relates to the 
interconnectedness and the at times slightly odd ways in which different individuals will have different levels of 
ideological viewpoint which may not necessarily naturally blend, may not necessarily naturally sit together. There 
is some incongruous ideology out there. It's part of the complexity of the landscape. And one of the things that 
we, the government, is always seeking to do through our assessment agencies in particular, is to try to get a 
handle on what are the trends which are consistent and which we might tease out as consistent versus what are the 
trends that are aberrations. You've identified something which, in your view, is manifesting as a trend, and I 
would suggest that's something that the government can and would be looking at. I'm not personally in receipt of 
an assessment on that matter today. 


CHAIR: That's fine, thank you. Deputy Chair? 


Senator SCARR: Thank you, Chair. Before I ask any questions, I'd just like to place on the record that I think 
it's disgraceful and offensive that you're receiving material of the type you've outlined. It deeply saddens me that's 
the case. Thank you for your thoughtful testimony so far, Mr Muffett and Mr O'Farrell. Thanks for appearing 
today. Mr Muffett, you described, I think quite well, the two attributes of why we should potentially consider 
making the public display of Nazi symbols subject to criminal prosecution. One of those seemed to dovetail, from 
my perspective, with the submission we received from the Executive Council of Australian Jewry. I want to put a 
quote to you and get your view as to whether this is one of the reasons why we need to consider it. They talk 
about the history of Nazi symbols and say: 

Given this history, the public display of Nazi symbols and gestures goes well beyond the realm of ideas and freedom of 
expression. Such displays are, and are usually intended to be, acts of menace and intimidation. They convey hatred for 
individuals and groups and for the values of personal freedom, justice and democracy of our entire society. Placing Nazi 
signs, carrying a Nazi flag or performing Nazi salutes on or in the vicinity of a synagogue, mosque or temple or a Holocaust 
museum is not an expression of an idea, but a naked threat and a promotion of hatred and violence. 

Would you agree, Mr Muffett, that falls within one of those two categories you mentioned which would justify 
criminal prohibition on public display of Nazi symbols? 


Mr Muffett: Most definitely. There are, sadly, many instances of these symbols being used to vilify, to 
menace and harass a wide range of groups. 


Senator SCARR: And Mr O'Farrell, would you agree with that? 


Mr O'Farrell: Absolutely. One of the things we know is that these symbols are used to convey strong 
ideological tenets. They are sending a message, and that message absolutely can be one of intimidation and can be 
one of hatred. 


Senator SCARR: Thank you very much. I now want to take you into the realm of constitutional heads of 
powers. I always enjoy my interaction with the Attorney-General's Department with respect to doing my best to 
try to elicit a response as to what constitutional head of power— 

Mr Muffett: I'll do my best to assist. 

Senator SCARR: I don't want to take you in any areas you feel uncomfortable. I respect your position; I'll just 
make that clear. I don't know if you've had a chance to read it, but the Executive Council of Australian Jewry Inc. 
made a submission where they dealt with this issue of the constitutional question. They opine that the external 
affairs power could well be triggered because Australia is a party to the International Convention on the 
Elimination of All Forms of Racial Discrimination. Paragraph (a) in article 4 of that convention states that parties 
are obliged to: 

... declare an offence punishable by law all dissemination of ideas based on racial superiority or hatred... 
Without giving any opinion, is that a potential constitutional head of power that the Attorney-General's 
Department would consider in terms of framing offences of this type? 


LEGAL AND CONSTITUTIONAL AFFAIRS LEGISLATION COMMITTEE 


Tuesday, 2 May 2023 Senate Page 38 


Mr Muffett: How we would generally approach this in considering external affairs as a head of power is 
around looking at whether the proposed legislative measure is appropriately targeted to achieving the objectives 
set out in that treaty. So it's a bit of an exercise of considering 'Is it targeted? Is it proportionate? Is it limited to the 
scope of that obligation?’ So there are a range of considerations we would need to work through if seeking to rely 
on external affairs as a head of power. 


Senator SCARR: Okay. I won't probe any more than that on that issue. But there is a technical question I did 
want to ask, and either of you may have a response to this. This is just a factual question. The same submission 
talks about—and I didn't do international law at university, so I don't pretend to be an expert on that—whether a 
statement that was made at the time the declaration was entered into by Australia was a reservation in 
international law. So apparently when we entered into this treaty there was a declaration we made: 

The Government of Australia ... declares that Australia is not at present in a position specifically to treat as offences all the 
matters covered by article 4 (a) of the Convention. Acts of the kind there mentioned are punishable only to the extent 
provided by the existing criminal law dealing with such matters as the maintenance of public order, public mischief, assault, 
riot, criminal libel, conspiracy and attempts. It is the intention of the Australian Government, at the first suitable moment, to 
seek from Parliament legislation specifically implementing the terms of article 4 (a).' 

My question is: what is the current status of that wording, and how does that wording apply as a matter of fact, if 
you like, to the making of laws by the federal parliament? Do you have anything you can provide? I'm happy for 
you to take that on notice but I'm interested in any views you might have at this stage in relation to that. 


Mr Muffett: That is certainly straying beyond my areas of expertise. I've got no reason to question the 
accuracy of the submission that there is that declaration that was lodged in 1975. But— 


Senator SCARR: Could you take that on notice? 
Mr Muffett: I can. 


Senator SCARR: If you are doing work, which it seems you are, in relation to the government's intentions in 
relation to this general area, I'd be interested if you've got any readily available information with respect to that, 
that could help shed some light on that. That would be helpful. 


Mr Muffett: The legal effect, particularly of a declaration as distinct from a reservation, or whether that one 
remains active? 


Senator SCARR: Exactly. That would be helpful. My next question is in relation to concerns that were raised 
by the respective councils for civil liberties from both Victoria and New South Wales in relation to whether a 
decision to prosecute under the Criminal Code would be taken by police or be taken by the Commonwealth 
Director of Public Prosecutions. I must say my initial assumption was that any decision to prosecute under the 
Criminal Code would be taken ultimately by the Commonwealth Director of Public Prosecutions, having received 
a brief from the Australian Federal Police. But do you have any view—and I think this is just an explanation of 
process rather than seeking an opinion as to how the Commonwealth Criminal Code would work in this context? 


Mr Muffett: Absolutely. I am happy to answer on the basis of all Commonwealth criminal offences and if this 
were to become one as well. There are a few points there. Ordinarily criminal prosecutions at the Commonwealth 
level would be undertaken by the CDPP with a brief of evidence from AFP. To clarify a few things, though, it is 
certainly open to the states to prosecute Commonwealth offences, and they very often do so. In doing so, they 
would need to conduct their prosecutions in accordance with the prosecution policy of the Commonwealth. But 
the Crimes Act certainly allows prosecutions against Commonwealth offences to be instituted by people other 
than the CDPP. To go to the roles and functions of the Commonwealth Director of Public Prosecutions, though, 
there is a role there where the CDPP does have the ability to take over and carry on such prosecutions, 
irrespective of whether they were instituted by the director. So there is that option there where the CDPP can take 
them over, but it's certainly not a requirement that the CDPP is the exclusive agency that brings forward a 
prosecution under a Commonwealth law. 


Senator SCARR: Is it right to say, then, that the only situation in which it wouldn't be the CDPP is if a state 
decided to prosecute on the basis of a Commonwealth law? Is that correct? 


Mr Muffett: There are certainly instances where private individuals could bring prosecutions. 
Senator SCARR: So a private criminal prosecution? 
Mr Muffett: Yes, it's really any individual. In practice the majority— 


Senator SCARR: Sorry to interrupt. Let me put it this way: would there be any situation where the Australian 
Federal Police would prosecute an offence under the federal Criminal Code without referring a matter to the 
CDPP? 
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Mr Muffett: You have AFP witnesses next, and they might be able to be a bit more helpful. But, generally 
speaking, they will refer complex matters to the CDPP to prosecute. Where my uncertainty comes from is that 
there might be some more straightforward offences that AFP take on their own, but they'll be able to clarify that 
next. 


Senator SCARR: But you'd assume that would be a pretty simple stock standard— 
Mr Muffett: I just can't convincingly say there's nothing— 


Senator SCARR: Sorry—lI'll ask the right witnesses. It's a very helpful steer you gave me. I was thinking 
about whether I should ask you questions in relation to the framing of Commonwealth offences, but I suspect— 
you've referred us to the 107-page guide. I might have a look at that myself, unless there are any particular 
comments. Are there any particular sections you want to steer us to, Mr Muffett, to help make my reading more 
efficient? 


Mr Muffett: There are a couple. I've tuned in wherever possible today. There are a few things in there worth 
considering. I know the committee is grappling with the idea of an appropriate penalty. There is some very useful 
content in the guide around when a criminal penalty is appropriate as opposed to a civil or other various 
enforcement mechanisms and considerations there. There is a useful discussion, as I mentioned earlier, around the 
importance of clarity and of scope of offences. The only other one I would mention is in paragraph 4.3.3 of the 
guide, which talks about the defence of reasonable excuse, which I'd note is included in this bill as well. And 
really, to my previous point on clarity, the guide discourages use of reasonable excuse, due to the lack of clarity it 
has around what is a reasonable excuse and whether people can safely rely on that when it is a somewhat vague 
concept. 


Senator SCARR: The other concept that I was trying to get my head around was this concept in 81.1(3)(d), 
which is: 
... the display is for a purpose that is in the public interest. 


Subparagraph (a) refers to 'reasonable excuse’, (b) refers to 'genuine scientific, educational or artistic purpose’ and 
(c) refers to 'journalism in a professional capacity'. And then you've got (d), ‘that is in the public interest’. Is there 
any orthodoxy or policy on the use of that term 'public interest' in framing defences of this type? 


Mr Muffett: In framing defences, should we not solely rely on the defences of general application in framing 
offence-specific defences? Our main policy there is that we look to make them as specific and targeted and as 
clear as possible. Public interest as a term is certainly used across the statute book, but as far as the defence goes, 
it's around trying to ensure that it is clear and specifically targeted at some form of behaviour that we want to call 
out as not being criminal and that shouldn't warrant the sanction. So, again, it's just really asking ourselves the 
question 'Does that provide the clarity we need?" 


Senator SCARR: My last question is in relation to submissions we received from our Hindu community and 
our Buddhist community. While submissions weren't received from the Jainists, it's also noted that the swastika 
has particular significance in those religions and cultures, going back hundreds of years, and pre-dates the 
misappropriation of the symbol by the Nazis. There is a clear desire on the part of those communities that the bill 
on its face make it absolutely clear that the use of the symbol in those religious and cultural contexts should not 
be captured, but even more that it should perhaps be, on the face of the bill, recognised that the symbol had 
aetiology or origin predating its misapplication or misappropriation by the Nazis. In constructing a bill, is that the 
sort of thing you could maybe put in an overview of the offence or some sort of explanatory statement that could 
be embedded within the section to provide that guide? At the moment, as you'll know from reading the way the 
section's crafted, there's subsection (4), which is: 

To avoid doubt, the display of a swastika in connection with Buddhism, Hinduism or Jainism does not constitute the display 
of a Nazi symbol. 

But I'm exploring in my own mind, in the context of drafting Commonwealth legislation of this nature, whether 
there's an even stronger indication that could be embedded in the face of the bill—sort of a traffic sign or 
something—that this section is not about the use of symbols which had bona fide genuine use in those religions, 
and in that way show a deep respect for people of those faiths. What can we do, Mr Muffett? 


Mr Muffett: There are a few aspects. The first is around the actual elements of the offence and the defence 
itself. As you mentioned, subsection (4) very clearly says: 


To avoid doubt, the display of a swastika in connection with Buddhism, Hinduism or Jainism does not constitute the display 
of a Nazi symbol. 


In terms of broader messaging, I understand you're referring more to an objects or a preambular type clause. 
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Senator SCARR: Correct. 


Mr Muffett: They are—I don't want to go as far as to say it's unprecedented in criminal law, but it would 
certainly be unusual in the Criminal Code to have such a provision. That content is generally included in things 
like the explanatory memorandum and in second reading speeches. Should the court find any uncertainty on the 
face of the legislation, it may rely on those materials. But an objects clause, or certainly a preamble to a criminal 
offence, would be unusual in the Commonwealth Criminal Code. 

Senator SCARR: As a final point, could you take on notice to see whether you can find any examples— 
maybe if you ask your colleagues. I am alive to the fact of the profound sensitivities in relation to this. When you 
read the submission, it really does come through very strongly. And in my own mind, I'm trying to work out how 
we can accommodate that in some way if it's possible, over and above the second reading speech and the 
explanatory memorandum. 

Mr Muffett: Let me double-check that there's nothing in the code of that nature. I'm fairly confident there's 
not. My hesitation is that there might be one lurking somewhere in an older provision there. So let me double- 
check that and we can take down notes and get back to you. 

Senator SCARR: Thank you, Mr Muffett. 


CHAIR: Thank you for joining us today. That's all the questions we have. We appreciate it. 
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BARRETT, Ms Krissy, Assistant Commissioner, Counter Terrorism and Special Investigations, Australian 
Federal Police 


READ, Commander Nicholas, Commander, Counter Terrorism Investigations, Australian Federal Police 
[14:26] 

CHAIR: I welcome representatives from the Australian Federal Police. Thank you for taking the time to 
speak with the committee today. I remind witnesses that the Senate has resolved that an officer of a department of 
the Commonwealth or of a state shall not be asked to give opinions on matters of policy and shall be given 
reasonable opportunity to refer questions asked of the officer to superior officers or to a minister. This resolution 
prohibits only questions asking for opinions on matters of policy; it does not preclude questions asking for 
explanations of policies or factual questions about when and how policies were adopted. Information on 


parliamentary privilege and the protection of witnesses and evidence has been provided to you and is available 
from the secretariat. 


Thank you both very much for joining us today. We appreciate your time. Would you like to make an opening 
statement before we go to questions? 


Ms Barrett: Thank you. I will make a brief opening statement. Good afternoon and thank you for the 
opportunity to appear today to discuss the Criminal Code Amendment (Prohibition of Nazi Symbols) Bill 2023. 
Though the national terrorism threat level was lowered to ‘possible’ in November 2022, the threat of terrorism in 
Australia is enduring and becoming increasingly diverse and complex. The AFP is aware that an element of 
ideologically motivated violent extremists within the community seek to publicly display Nazi symbols along 
with other abhorrent symbols, flags and insignia, with the intent of promoting hatred, instilling fear and harassing 
others. Broadly, violent extremists also use symbols to signal their ideology to a wide-reaching audience, to 
recruit and inspire behaviours from like-minded individuals and to establish in-group belonging. Public display 
may normalise the presence of these highly offensive symbols and from a law enforcement perspective may 
signal an individual is commencing down a journey of radicalisation and potentially mobilising towards violence. 
The AFP takes all individuals or groups with extremist beliefs who show support for or tendency towards 
violence very seriously. Of continuing concern for the AFP is the radicalisation of young people, which is 
occurring increasingly in the online environment. For example, the AFP has observed online gaming platforms 
being used to recreate scenarios from Nazi Germany. Young people accessing these platforms may be more 
susceptible to other extremist materials such as memes, in-group language and jargon, as well as violent extremist 
material. 


The AFP notes the focus of this bill is in relation to Nazi symbols, without defining their scope. The Nazi 
Hakenkreuz is widely accepted as a symbol of Nazi extremism. However, symbols with historically mixed 
meaning or usage may be more difficult to capture in practice from an operational perspective. We also anticipate 
violent extremist groups may adapt their behaviour and usage of symbols to avoid the legislative sanction. For 
example, we envisage their adoption of innocuous, widely used symbols which may be difficult to enforce in 
practice. The AFP is not best placed to comment on the construction of the offences in this bill. Questions of that 
nature, as well as the policy underpinnings, are better directed to our colleagues at the Attorney-General's 
Department and the Department of Home Affairs. From a law enforcement perspective, our ability to intervene 
early in the pathway to radicalisation and violent extremism is increasingly important. The AFP welcomes the 
committee's consideration of these issues. Thank you again for the opportunity to appear today. We now welcome 
your questions. 


CHAIR: Thank you very much. We really appreciate that and your expertise in this area. You've given us an 
overview in general terms about the rise of extremism in Australia. We appreciate that update. When did the AFP 
begin to see an increase in the prevalence of right-wing extremism in Australia? 


Ms Barrett: I will talk about the threat environment more broadly to begin with. As I mentioned in the 
opening, we are seeing that the threat environment in the CT space is becoming more diverse and more complex, 
particularly some of those areas that I mentioned in the opening statement. What we do see is still a higher 
proportion of the matters in an operational setting related to religiously motivated violent extremism. So there is 
still a heavy bend towards the work that we do in the RMVE space. However, I would say that probably over the 
last two to three years we are seeing an increase in the ideologically motivated violent extremism space. 


CHAIR: You said that about two years ago there started to be an increase, and you said ideologically 
motivated—I want to get that term correct; I just want to understand it. What does that mean? 


Cmdr Read: Rather than just referring to right-wing extremism, there are a number of levels of extremism 
that are not necessarily religiously based. So we talk about ideological—the ideology of the individuals and their 
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extremist views or focus. That's where that word has now come from to incorporate those not of a religiously 
motivated violent extremism focus. 


CHAIR: That's really helpful. In terms of ideological extremism, is that where we see an overlap of what 
would be considered the target of the extremism? With religious extremism, I'm understanding, there's a single 
point of view or a single trajectory from that point of view, but it seems to be more complex because there's not 
one particular type of threat or target within that ideology. Have I got that right? 


Ms Barrett: That is correct. And what we do see, particularly in the IMVE space, sometimes is mixed 
ideology, so it may not be specific to one or attached to one ideology; it can be a mixture of multiple ideologies. 
What we tend to see in the IMVE space is the purpose or the motive for the extremism—as opposed to RMVE, 
where it's more around your traditional sort of attack-planning or those sorts of things, in the IMVE space it's a lot 
more about using propaganda to recruit and radicalise, rather than a really clearly defined sort of attack-planning 
approach. 


CHAIR: I don't know if this is something that you can quantify, but I'm interested in whether there's a scale of 
predictability between the two types. It seems to me that if there's more complexity with ideological motivations, 
it's harder to predict or police. 


Ms Barrett: I would say, as I've mentioned a couple of times, that the environment in its entirety is becoming 
more complex. What we're seeing in the CT space—maybe 10 years ago we were looking at those large and well- 
known terror groups that were targeting Western society. And I think in that space—I wouldn't say it was easier, 
but being able to identify those groups or people attaching themselves to those groups was a space that we were 
very much in about 10 years ago. But today we see the threats in the CT space predominantly are coming from 
either people acting in a lone capacity or lower sophistication, lower maturity type threats and attack planning. 
And that does make it quite a challenge for us to be able to identify those proactively. And of course that is where 
we work very closely with our partners. 


Cmdr Read: In terms of the scale of religiously motivated violent extremism versus ideologically motivated 
violent extremism, religiously motivated violent extremism is about 85 per cent of our workload since 2020, with 
the ideologically motivated violent extremism at 15 per cent but increasing. 


CHAIR: Thank you. I know you mentioned that the construction of the bill isn't really your expertise. My 
questions go to the enforcement of offences, but I take on board that the particular construction—we might get 
into a bit of a back and forth about that. Some stakeholders that we heard from today and in the submissions 
they've provided have really articulated that the issues that we're facing with extremism of all kinds and 
recruitment to those motivations is happening online more and more, increasingly. The bill and the offences don't 
necessarily capture or specifically reference online displays of Nazi symbols. Could you talk us through how the 
AFP would enforce the offence if a Nazi symbol were displayed online—whether there's any comparison to 
current offences that you enforce that are those online types of criminal activity? 


Ms Barrett: I might just start on the enforceability more broadly. We would support the creation of this 
legislation to address a current gap, noting that it needs to be proportionate to the threat, obviously, and that there 
are appropriate safeguards in place. We would say that particularly with symbols, there will always be a danger or 
a challenge in those symbols having additional meanings or other meanings, and our ability then to attach a 
meaning to a particular symbol when there are perhaps other meanings—and also the importance of having no 
unintended consequences in the legislation by legislating the display of these symbols. We noted online in the bill 
as well, and you're right: a lot of our work has moved into the online space. Particularly where we talk about that 
radicalisation and recruitment, and especially with the young people, it's that online environment where we're 
really seeing an increase in that radicalisation piece. And of course that's meaning that we have to shift the way 
that we investigate and prevent and detect in that online space. I might ask Commander Read to talk a bit more 
specifically about some of the online work that we're doing. 


Cmdr Read: Thank you, ma'am; and, Senator, thank you for your question. You're absolutely right. A lot of 
the work being conducted by the AFP and our partners is actually conducting investigations online rather than just 
in the physical world, let's say, and that does pose certain challenges. The bill—absolutely supportive of focusing 
on this type of symbolism—does become quite difficult if not scoped very clearly in relation to the environment 
we're investigating and have powers over. A number of our investigations, as AC Barrett mentioned in our 
opening, have identified engagement and recruitment of individuals online using this symbology, particularly 
youth in some really very popular child's online gaming, which is of concern for all agencies, not just 
domestically. And these investigations are challenging because of that nature. Where individuals are inspiring or 
advocating for others to conduct attacks or violent incidents or actions from the online environment, pushing 
others into the real world to undertake these attacks, it may get incredibly difficult for law enforcement to 
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investigate fully, but we have a number of capabilities that work to do this every day across the country. But very 
clear legislation in relation to that environment and how far the legislation extends is of interest to us. 


CHAIR: I guess you would want every criminal offence in legislation to be as clear as possible, because it 
makes your job a lot easier. On clarity, one of the things we've discussed today with other witnesses is the 
definition of 'Nazi symbol’. There isn't one in the bill. There is some additional information in the explanatory 
memorandum. I'll say this about the definition: I can see the benefits and the detractions of defining what a 
symbol is. Some witnesses have given us evidence that if one particular symbol is prohibited, then the symbols 
change. Could you comment on the use of different symbols and what that definition might allow you to enforce, 
and whether you think it should be clarified? 


Ms Barrett: As we've already said and as you've acknowledged, making the legislation clearer so that people 
know what they can and can't do, stating the obvious, is very important. But in relation to symbols, if we look at 
what we know about this environment and why they attach themselves so strongly to these symbols and use these 
symbols in their propaganda, it is really about recruitment and radicalisation. Therefore they're using the symbols 
that are the most well known that people can attach themselves to. They're quite easily understood or associated 
with a particular ideology. And of course, as you know, a symbol can be much more powerful than a lot of words 
can be. So it's a very easy representation of a particular ideology. So, in that respect, I guess we need to look at 
the bill in terms of the fact that, if their aim is to recruit and radicalise, they are at the outset going to use those 
really well-known symbols. We acknowledge of course that with any new legislation there may be a displacement 
and they may look at using other symbols or bringing other symbols in. But I'll just restate that primarily they're 
using those really well-known symbols to communicate the ideology. And we're talking about the people that 
they're trying to radicalise. A lot of them are very vulnerable young people who are, as I said, seeing this 
propaganda and making inferences from the symbols in terms of what these ideologies stand for. 


CHAIR: And do you see the symbols change? 


Ms Barrett: I think we would all acknowledge there are those standing symbols that everybody knows exactly 
what's sitting behind them in the context that they would be used. We acknowledge that some of these symbols 
have other meanings of course. But we would expect that there would be, and I think we have seen, some shifting 
use of insignia, not to make their activities covert but at least, I think, to try to get in front of law enforcement. 


Cmdr Read: As the assistant commissioner indicated, the offence remains difficult to apply given the broad 
nature of symbolism that's available specifically in relation to the Nazi Party and that period of history. For us, 
obviously, less well-known symbols make it more difficult and challenging for our investigations and to obtain 
evidence to then put before a court with any prosecution. In terms of the scope of these offences, we'd leave that 
as a matter for government, particularly in relation to clarity around both the environment you mentioned earlier 
and the symbolism itself. We'd probably defer to the Attorney General's Department in relation to a full, proper 
and detailed response in relation to the types and symbolisms the offence should cover. 


CHAIR: I know that you're aware of this. One of the issues with this legislation it's a private senator's bill, so 
it hasn't come from government. I guess parliament would be the deciding body on the make-up of the legislation, 
and that's one of the reasons why this inquiry is seeking to understand the different views of departments, and 
we'll maybe go back to the Attorney-General's Department to get some more information about that. Thank you. 


Cmdr Read: In relation to the question itself, we are very focused on the most well-known symbols that 
attract and garner the most attention and have the most ability to influence in the first instance. We are aware that 
these groups change their symbolism, their gestures and their engagements, just like most terror groups would 
change how they engage if focused on by law enforcement. 


CHAIR: I think everyone is in agreement that these symbols are horrific and used to harass, threaten and 
recruit. What you might be able to comment on is whether you think there might be any unintended consequences 
in prohibiting the well-known symbols. There's two unintended consequences that could happen. They either 
become almost defiant in their use of them, so they can gain popularity—infamy was the word that was used—or 
they go underground, and they start using symbols that are less identifiable—maybe less identifiable to us, not to 
you. You're very familiar with them. Can you see any unintended consequences that we just need to be mindful of 
when legislating in this space? It's certainly something that we have the capacity, through legislation, to deal with, 
but I think it's important to understand what those could be. 

Ms Barrett: If we're talking from our experience, those two things that you've mentioned are both very 
possible and likely. Not to go over the same points again, but to go to the defiance piece you mentioned: if that 
gives additional attention, notoriety or status to a particular group that's peddling an ideology, that is always a 
possibility. As you mentioned, there's the possibility that it goes underground, or they start using other symbols or 
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insignia. That's where we really rely on the strength of our intelligence partners and our partnerships, not just 
domestically but also internationally, to make sure that we're on the front foot in terms of the threat environment 
and that intelligence piece that we're seeing around any of those shifts in that IMVE space. 


CHAIR: You might be able to comment on this. The offence in the bill relates to a symbol, and there's a 
clarification that that could include a gesture. How would the AFP go about enforcing something like that? I 
imagine it would be a difficult thing to do. 


Ms Barrett: We would say it would be challenging. This is stating the obvious—a gesture is an action at a 
moment in time. Obviously, it would depend on the context. It would depend on the witnesses. It would depend 
on for how long and what angle and all those technicalities in being able to prove the intent of the gesture. We 
would acknowledge that it would be challenging. Of course a gesture can have multiple meanings as well, just 
like a symbol or an insignia can. It would be challenging. 


Cmdr Read: In terms of one of the gestures we're no doubt referring to, it does have uses in other cultures and 
throughout history. What's referred to commonly as the 'Heil Hitler’ gesture is a similar gesture to that used to 
"Hail Caesar’ in the Roman times. Also, during the fascist period in Italy, the time of Mussolini, they had a 
crossing the chest movement. But this is exactly the point that I think you made earlier about the need for further 
consideration to ensure a level of clarity that can provide us with the ability to clearly understand how to focus 
and target investigations of that matter. 


CHAIR: If the offences in the bill were clarified, would that improve your level of enforcement? 


Ms Barrett: I think as much clarity as possible would help us, but I would still state that context would be 
very important as well. The setting we are in when the gesture is used is very important to help us prove the 
offence as well. 


CHAIR: I asked that question because there's legislation in other states and some of them have used different 
language. In the legislation of some states, or even in international comparisons, the motivation or context is built 
into the offence so that there is some understanding built in of the purpose that the symbol is being used for. 
That's why I asked those questions. But I'll hand to the deputy chair, who I'm sure has lots of questions for you as 
well. 


Senator SCARR: Thanks, Chair, for your confidence! I've got a few. Commander Read, I'll first ask a 
question in relation to a point you made about this invidious practice that seems to have arisen, in terms of the use 
of online gaming to bring children into these sorts of extreme ideologies. Can you expand on that? Is this a 
concerted strategy, a developed strategy, to try and radicalise young people and tempt them into online 
communities through the use of games that recreate things, perhaps events that happened during Nazi Germany 
and the Holocaust? 


Cmdr Read: Absolutely. It's very similar to how we've seen paedophiles groom youth online through 
engaging in the online environment that a youth is quite used to—these children's games. We've seen it 
undertaken not only to engage but to recruit. 


Senator SCARR: Can you give any examples? I think parents need to be aware of this—that their child might 
be innocently playing a game, but it's a game that has an evil heart. 


Cmdr Read: It's been widely reported in media over the last two years that a game called Roblox was, at one 
stage, harbouring these individuals who were recreating scenes from Nazi Germany, until that was put to a stop 
by the platform. It's this type of engagement—maybe not as obvious as that environment being created, but 
creating terror type scenarios or violent extremist engagement. They're also separately running communication 
channels because they don't necessarily get to communicate directly on these platforms. These are some of the 
challenges we mentioned earlier, in terms of investigating these groups who, on multiple platforms, are 
undertaking these engagement directions and perhaps, in the worst case, the recruitment of youth. 


Senator SCARR: Thank you for that. And thank you for the work that the AFP is doing in this area. 


Ms Barrett: I'll just add that that's the importance of our community engagement piece as well. We have 
community liaison teams within our CT construct, and a lot of their work is very much community-facing, in 
terms of educating the community, particularly around these things, because, as you pointed out, a lot of parents 
would not be aware that there are these chat functions in these gaming platforms and that it's quite a ripe 
environment for radicalisation of youth. 


Senator SCARR: Absolutely. We've had some evidence given to us with respect to who makes the decision 
to prosecute in relation to offences such as that proposed under the Criminal Code. I diligently probed the 
Attorney-General's Department in this regard, and they gave some perspectives and views. They also did suggest 
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that I raise it with the AFP. I don't want to take you into province of legal opinion; I'm really talking about 
operational procedures. With respect to an offence of this nature, if it were contained in the Criminal Code, how 
would the AFP progress a potential prosecution? What would be the process? 


Ms Barrett: We engage early with CDPP to ensure that we're getting quality advice around the prospects for a 
successful prosecution. Obviously, I won't go into all of the technicalities around prospects and prima facie 
evidence, but at the end of the day we would say that it is CDPP's decision to prosecute as the prosecuting agency, 
and there is of course a prosecution policy that exists that sits around that. But what I would stress is that we work 
very closely with CDPP throughout an investigation so that, at every step, our investigators are working with the 
prosecutors around what evidence we need and what evidence we have so that we've got the best chance of 
putting forward a successful brief of evidence. 


Senator SCARR: That brief of evidence would then be provided to the CDPP in the context where you've had 
iterative discussions with the CDPP in relation to a potential prosecution. Ultimately, the decision as to whether 
or not to prosecute would be a decision of the CDPP. Is that correct? 


Ms Barrett: That's correct. 

Senator SCARR: Commander? 

Cmdr Read: Our decision around discretion is around whether to investigate or not. 
Senator SCARR: Okay—-so there are two hurdles. 

Cmdr Read: Correct. 

Senator SCARR: The first hurdle is whether or not the AFP decides to investigate— 
Cmdr Read: To progress the investigation. 


Senator SCARR: in all the circumstances, and then the second hurdle, with respect to whether to prosecute, is 
ultimately a decision for the CDPP. Is that correct? 


Cmdr Read: That's correct. With early engagement with the AFP— 
Senator SCARR: With the benefit of early engagement. 
Cmdr Read: throughout the investigation. 


Senator SCARR: I'm all in favour of early engagement; I'm a big fan of early engagement in all contexts. It 
seems to me—and the chair touched on this—that there's this dilemma about defining rigorously and with detail 
what a Nazi symbol is. Some of the states have regimes where symbols are defined by regulation, so presumably 
there's a schedule of actual symbols. Other states have adopted a more generalist approach, and that is informed, I 
think, by the concern of the need for flexibility, because the symbols may change and evolve over time. Putting 
myself in your shoes in an operational context, it seems to me that at one end of the spectrum, where it's perhaps 
clearer, is the use of some of what I call those foundational symbols of the Nazi Party, which are quite well 
known and well documented, and the display of those symbols in front of, for example, a synagogue, a Holocaust 
museum or a Jewish school. Clearly, there's an intention to threaten and menace through the use of historical 
symbols which are clearly associated with the Nazi Party. 


And then, at the other end of the spectrum, you've got the evolved symbols we were given examples of earlier 
today—consumer products which were being used as secret codes to convey membership or affiliation with Nazi 
ideology. We need to assess, as a committee, what the best route is in terms of legislation. Presumably, in the 
event that a section like this was passed, the AFP would need to give operational guidance to your officers about 
when to take action and when not to take action. How would you approach that? I don't want to get you in the 
region of hypotheticals, but I'm trying to put myself in your position as to how you would approach that. Would 
you have training for AFP officers and show them certain symbols? How would you approach that sort of 
challenge? 


Ms Barrett: There would be an education piece that we would have to undertake to ensure that our members 
were fully informed before they took any action, because, of course, there could be a number of settings where 
this could play out. There could be a retrospective investigation, where something has been displayed either 
online or in the real world—depending on where the legislation goes—and we would do a retrospective 
investigation that perhaps allows a bit more time to fully investigate and explore. 

Senator SCARR: Sorry to interrupt you, Commissioner, but that might be in the context where someone's 
posted photographs online to glorify that people stood outside of a synagogue, gave the Nazi salute and had the 
crooked cross Nazi memorabilia being displayed, and you've got photographic evidence of that. Is that an 
example of a retrospective investigation? 
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Ms Barrett: That's an example, yes, spot on. 
Senator SCARR: And then the other categories? 


Ms Barrett: The other main category would be a real-time event where we have members out in the field, say 
at a protest or some sort of demonstration or activism event, where there was a display of one of the symbols. In 
that setting, the member has the discretion of office of constable in terms of what action they take. We, as an 
executive, can't dictate or instruct a member to take a particular action. In that setting, that's where that education 
piece would be really important so that our members understand what the legislation supports them in doing and 
can then apply their powers to take action on in that sort of setting. 


Senator SCARR: From an operational perspective, the clearer the prohibition the easier to apply, especially 
in a real-time context. Is that a fair comment? 


Ms Barrett: Yes, we would agree with that. 


Cmdr Read: Earlier we talked about discretion to progress a matter to investigation. This awareness, the 
clarity around symbols, assists us in determining the level of severity around the symbology and the impact of the 
violent extremism. 


Senator SCARR: In that context, in the submission we received from the Executive Council of Australian 
Jewry, which produces a report on instances of antisemitism, one of the recommendations they made was that 
when considering a matter such as this we shouldn't just consider the offence of the public display but also 
consider what powers the AFP, for example, would have to take action to confiscate that which is being 
displayed. I'm especially thinking about that real-life situation. 


If we don't specifically put something in the bill in terms of powers to confiscate or powers to force people to 
desist, are there general powers that the AFP has under their general powers jurisdiction to take action to seize 
objects which are being used in the commission of a criminal offence? 


Ms Barrett: There would be. Our most basic general power would be to prevent the continuation of an 
offence, so we would be able to take action in that respect. That would likely be an arrest if there was a 
continuation of the offence and there was no other way to bring that offence to a close. From our perspective, the 
more specific the powers we have to be able to remove the symbol that's constituting the offence would be 
preferable to relying on our fundamental powers of arrest to prevent the continuation of an offence. 


Senator SCARR: Is that because it would give you the ability to do something practical and immediate to 
mitigate against the act? 


Ms Barrett: Correct. 


Senator SCARR: Commander, you mentioned symbols that your team potentially looks for in the course of 
looking online. Do you have an operational guide of stated symbols? Do you define symbols that you're looking 
for? If I was an officer engaged in that activity, would I have a guide and be looking for different symbols? Do 
you have some sort of publication like that internally for operational procedures or practices? 


Cmdr Read: Not specifically in relation to this matter. Historically, the organisation and our partners have 
built up awareness and guides to understanding as investigations progress on a whole manner of symbols that 
might be linked to terrorism groups we're working on, just like some of the language we're looking for in our 
investigations in terms of Nazi symbology. We're limited, I'd suggest, to the more well known, but the way the 
investigations have been conducted to date aren't necessarily focused on the symbols themselves. The symbols are 
a consequence of the investigations that are being conducted. Getting back again to the general nature of the 
legislation, specific legislation focused on symbols becomes quite helpful to law enforcement in all of these 
investigations. 


Senator SCARR: I understand, Commander. My last question is informed by my experience of seeing the 
AFP work very closely, and with great success, with different groups in my Queensland community, attending 
cultural and sporting events and building relationships with local communities, which I greatly respect and 
admire. 

We have received submissions from our Hindu community, and from the Buddhist community, in particular, 
and I know it also applies with respect to the Jainist community, in relation to their ancient use of the swastika 
symbol which predates the sacrilegious misappropriation by the Nazis and the Nazi Party. 

In the event this bill were passed, what sorts of operational steps would the AFP take to ensure that, as 
indicated strongly on the face of the bill, the offences are not intended to and do not capture the genuine, bona 
fide use, in a religious and cultural context, of that ancient symbol? What would you do operationally to make 
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sure that we were never in the awful situation where people using the symbol for bona fide cultural and religious 
purposes, in congruence with ancient traditions, were not incorrectly targeted? 


Ms Barrett: I think there would be a couple of things on that front. The first would be that community 
engagement piece which I spoke about earlier, and which you've just highlighted, through our community liaison 
team. We would engage with those particular communities around what this legislation means and give them 
some assurance around how we would apply it as the AFP. The other piece, which again we've already touched 
on, is the education piece for our own members. I think, on face value, it's obvious what this bill is focused on and 
the reasons why. We would say that there is a commonsense piece here, in terms of the context of where the 
symbol may appear and then what action we would take on the back of that. I'd reinforce again what we've said as 
to more clarity in the legislation, but of course you can't legislate for some of that, so that would come down to 
the discretion of our officers, which would be based on the education piece internally. 


Senator SCARR: Commander? 


Cmdr Read: Elements in the legislation may give exemptions. It's to engage with the community, as you 
rightly pointed out, to provide the clarity that the AFP is not investigating those religious groups that are using a 
symbol which was historically based religiously before being misappropriated. It's educating our members not to 
use terms for this symbol that could also create offence to religious groups. We are referring to it as the 
"Hakenkreuz', which isn't the normal reference, or the 'Nazi flag". It's being really clear around our focus. 


Senator SCARR: This is an interesting point you make because—and the chair will remember this—the 
Hindu Council made exactly the point that you are making. We then received expert testimony which said that, in 
terms of public knowledge and public relatability to the prohibition, there is the reference to the Nazi swastika, 
with the word 'Nazi' preceding it, which distinguishes it from a cultural or religious context. If you refer to it as 
the 'Nazi Hakenkreuz', perhaps members of the public would be less familiar. The other perspective was that you 
can't really change how it's being perceived. Do you see the tension between those two views? I can see the 
tension. 


Cmdr Read: I see the need for a very fine balance in how we engage the community, on both sides, for clarity 
around the legislation, in terms of the impact to the public but also in relation to educating those—and trying not 
to offend elements of the community that are deeply offended, other than those vilified by the symbolism. 


Senator SCARR: I certainly greatly respect your sensibilities in that regard. It's a very difficult question. I'm 
not sure where I've landed on it, but I might have to refer to the wisdom of the chair on that point in terms of our 
discussions. With that, I'll pass back to you, Chair. 


Ms Barrett: It's something that we did discuss before we came in here. 


Senator SCARR: You might have a look at the evidence. You can see it on ParlView. I'm sure you go home 
every night and watch ParlView, like millions of Australians! 


CHAIR: We all do! 


Senator SCARR: You will see the evidence which was given by the Online Hate Prevention Institute's Dr 
Andre Oboler, who is quite an expert in relation to this matter. He put forward a particular perspective, which is 
part of the reason we're trying to balance the two perspectives. 


CHAIR: I have a couple of follow-on questions. We were touching on defences in the offence, if you can 
refer to the entire provision as the offence. You've spoken a little bit about, operationally, how you would educate 
members and how they would react in a live situation. Does education on offences more generally go to what 
possible defences might be, so that you're not essentially arresting, stopping and investigating someone where 
there's clearly a defence that would apply? 

Ms Barrett: It's very much part of our investigative strategy for any offence that we're investigating to be able 
to either discount or indeed support the defences that may be presented in court. That goes back to that CDPP 
question—there's a prima facie case but there's also looking at reasonable prospects of a successful prosecution, 
and often they are two different things because of that element. 


CHAIR: Putting aside subsection (4), which deals with the display of swastikas that are not related to Nazi 
symbols, there are other defences or caveats built in. Subsection (3)(d) says that subsection (1) does not apply if 
‘the display is for a purpose that is in the public interest.' Then there's another subsection that says: 


This section does not apply to the extent (if any) that it would infringe any constitutional doctrine of implied freedom of 
political communication. 
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How are your members at all able to make a decision or judgement in real time about whether something would 
be in the public interest or whether it would infringe on a constitutional doctrine of implied freedom of political 
communication? Is that where we're coming back to this complexity and clarity of the provision? 


Ms Barrett: Absolutely. That's just one example of the very complex work that we do, not just in CT but in 
multiple crime types. Again, going back to that early engagement with CDPP, where we would be looking at— 
and that's with the benefit of being a reactive investigation, where we have the time to work through those 
complexities, particularly around public interest, and the other complexities you mentioned. In a real-time setting, 
where an officer is on the spot and needs to make some decisions about taking action, there would be grounds for 
arrest, or, if there was a provision to remove the symbol at the time, I would be confident that the officer would be 
well within their powers to take action at the time. What then happened in terms of a prosecution would go back 
to working through those complexities before we put a matter before the court. 


CHAIR: Even the term 'in the public interest' is very broad. We've had some evidence today that suggests the 
wording we could be looking at is more around ‘use for educational purposes' or something similar to that, so it's 
clearly defined. I mean, if you're attending a rally and you're a member of a Neo-Nazi group, you might consider 
that to be in the public interest. You are voicing your implied freedom of political communication against the 
thing that you are rallying about. I think what is helpful from the evidence you've given us is to really understand 
how it would happen in real time, operationally. 


I wondered, just as a final comment, what your members' involvement in rallies of this type has been. Things 
can change quite quickly. I imagine they're quite volatile. How do you go about policing something like that in 
real time? 


Ms Barrett: I'll probably pick up two things there. When you talk about the public interest, my mind goes to, 
in a practical sense, based on experience, things that you mentioned, so if it were used for an educative purpose or 
journalistic reporting—things like that. That's where I would see there may be a public interest, but your point 
about the breadth of what public interest may be and the interpretations of that is very sound. 


In an actual practical application for our members, obviously, for a lot of these protests and demonstrations— 
depending on the actual geographical location—most of the time it would be the states and territories that would 
be preserving the peace and public safety in that context. For us, it would be predominantly in a setting where our 
protective service officers are in and around Commonwealth locations where the AFP would be the primary 
responder and would be taking that sort of proactive action to mitigate a threat or to take some sort of action. 


CHAIR: Thank you very much. I think those are all the questions we have. As I usually say at estimates, 
thank you very much for the work your officers do, particularly in supporting us. As Commonwealth 
parliamentarians, we receive a lot of support and advice about personal protection and making sure that we're 
operating our offices in a safe way, and we do appreciate that, particularly in the context of the increased threat. 
So thank you. 


Ms Barrett: Thank you. 


CHAIR: Those are all the questions and all the witnesses we have today. I want to thank all witnesses for 
attending today. The committee has agreed that answers to questions taken on notice at this hearing should be 
returned by close of business on Tuesday 9 May. Apologies; that's not very long. I thank all witnesses who have 
given evidence. Thank you also to Broadcasting and the secretariat. 


Committee adjourned at 15:17 
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